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PRESUMPTION OF THE FOREIGN LAW. 


CONTRACT made in a foreign state and to be performed 
there, is, by the usual rule, governed by the law of the for- 
eign state as distinguished from the law of the forum where suit 
may happen to be brought upon it. The law of the foreign state 
governs not alone as to the validity of the contract, its legal effect, 
and the construction of its terms, but also as*to the sufficiency of 
defenses to a suit upon it. Thus, if the suit in the forum be 
against a surety on a note, the giving of time to the principal 
debtor is a defense only provided the law of the foreign state 
recognizes it to be so.!_ In practice, however, in the various juris- 
dictions of the United States, it is believed that many suits on for- 
eign contracts are tried without either party alleging or proving in 
the slightest degree the foreign law which admittedly governs and 
is a necessary part of the plaintiff’s case and the defendant’s de- 
fense. Upon what principle can this neglect to prove a relevant fact 
in the case be justified? It is said usually that the court of the 
forum supplies the lack of proof by a presumption. Under what 
circumstances, then, does the court of the forum make a presump- 
tion as to the foreign law, and what is the presumption which it 
makes? 

It is fundamental that courts will not, as a general rule, take 
judicial notice of what the foreign law is, where that becomes rele- 
vant. It is equally fundamental that, in general, courts do not pre- 
sume what the foreign law is. This means no more than that, as a 


1 Howard v. Fletcher, §9 N. H. 150; Tenant v. Tenant, 110 Pa. St. 478; 3 Beale, 
Cases on Conflict of Laws, 544. 
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general rule, there is no short cut to relieving a person who has the 
burden of proving a certain case or defense in which the foreign 
law is a fact to be proved like other facts, from the usual burden of 
going forward in the first instance with evidence upon that point. 
The burden of going forward, then, is shifted to one who has not 
the burden of proof upon the whole case only by some especially 
and particularly defined rule, —that is, where it is done, it is by 
way of exception to a general rule and not the rule itself; or, to 
use a more usual form of expression, the court of the forum will 
make a presumption as to what the law of the foreign state is, only 
by way of exception to the general rule. A careful review of a 
very considerable number of authorities leads me to conclude that 
there are three possible rules for determining when the court of the 
forum will make a presumption as to the law of the foreign state, 
and what presumption if any it will make; or as I would prefer to 
say, there are three possible rules which indicate when the court 
of the forum will shift the burden of going forward with evidence as 
to the foreign law upon the party not having the burden of proof 
of the whole issue of which the foreign law is a part. 

The first position is as follows: when the court of the forum 
takes judicial notice that the foreign state has fundamentally the 
same system of law as that of the forum, the court of the forum 
will presume that the law of the foreign state is the same as that of 
the system of law (exclusive of statutory changes) fundamentally 
common to both; otherwise there is no presumption at all. 

This rule rests upon the existence of a logical distinction between 
the case where the forum takes judicial notice that the foreign state 
has fundamentally the same system of law as the forum and that 
where the court of the forum takes judicial notice that the foreign 
state has fundamentally a different system of law. The cases make 
pretty plain the way the courts recognize which of the American 
and European states have fundamentally the common-law system 
and those which have not. Where the forum, like Illinois, is com- 
posed of territory belonging to one or more of the original thirteen 
colonies of Great Britain, and actually settled by those who brought 
the common law with them, it can properly make a presumption 
in regard to the law of foreign states having a common origin 
with it! It may, therefore, assume the common law to prevail in 


1 Miller v. McIntyre, 9 Ala. 638; McAnally v. O’Neal, 56 Ala. 299 (indulging the 
presumption with respect to Georgia) ; Gluck v. Cox, 75 Ala. 310 (indulging the pre- 
sumption with respect to Mississippi) ; Peet v. Hatcher, 112 Ala. 514; Norris v. Harris, 
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England,! Provinces of Canada? whose jurisprudence is judicially 
known to be based upon the common law, and all that part of the 
territory of the United States east of the Mississippi River, except- 
ing Louisiana and Florida.* Illinois has in fact made this pre- 
sumption, and may very properly go farther, following Judge Field 
(afterwards Associate Justice of the United States Supreme Court) 
in Norris v. Harris,* and indulge a similar presumption as to the 
existence of the common law “in those states which have been 
established in territory acquired since the Revolution, where such 
territory was not at the time of its acquisition occupied by an 
organized and civilized community; where in fact the population 
of the new state upon the establishment of government was formed 
by emigration from the original states.”® As to Texas, Florida,® 
and Louisiana’ it must take judicial notice that the fundamental 
law there is the civil law. As to Texas® in particular the court 


15 Cal. 226. See also Tinkler v. Cox, 68 Ill. 119 (Ind.) ; Schilee v. Guckenheimer, 179 
Til. 593 (Ohio). 

1 Stokes v. Macken, 62 Barb. 145 (N. Y.). 

2 Dempster v. Stephen, 63 Ill. App. 126. But in Owen v. Bowle, 15 Me. 147, the 
court refused to indulge the presumption that the common law of England prevailed in 
the Province of New Brunswick. 

3 See cases in note I, p. 402. 

In Missouri it appears to be the rule that no presumption can be indulged excepting 
in states which prior to becoming members of the Union were subject to the laws of 
England: Silver v. Kansas City, St. L. & C. R. Co., 21 Mo. App. 5 (denying presump- 
tion with respect to Kansas); Witaschek v. Glass, 46 Mo. App. 209; and Bain wv. 
Arnold, 33 Mo. App. 631 (denying presumption with respect to Kansas); Bahrydt zv. 
Alexander, 59 Mo. App. 188 (denying presumption with respect to Iowa); Wyeth 
Hardware & Mfg. Co. v. Lang, 54 Mo. App. 147 (denying presumption with respect to 
Kansas) ; Clark v. Barnes, 58 Mo. App. 667 (denying presumption with respect to 
Arkansas); Searles v. Lum, 81 Mo. App. 607 (indulging presumption with respect 
to Mississippi). 

* 15 Cal. 226, 252. 

5 The Illinois cases have clearly adopted this principle : Crouch v. Hall, r5 Ill. 263 
(Mo.) ; Bradley v. Peabody Coal Co., 99 Ill. App. 427 (Ia.); Miller v. MacVeagh, 40 
Ill. App. 532 (S. D.); Lipe v. McClevy, 41 Ill. App. 59 (Col.). 

See also Cressey v. Tatom, 9 Ore. 541 (indulging presumption with respect to law of 
state of Illinois) ; Buchanan v. Hubbard, 119 Ind. 187, 191, 21 N. E. Rep. 538 (indulg- 
ing presumption with respect to Kansas). 

6 Norris v. Harris, 15 Cal. 226, 253; Equitable Bldg. v. King, 37 So. Rep. 181 (Fla.) 
(no presumption as regards the law of Georgia). 

7 Norris v. Harris, supra ; Sloan v. Torrey, 78 Mo. 623; Peet v. Hatcher, 112 Ala. 
514; Sims v. Southern Express Co., 38 Ga. 129,132; Kennelbrew v. Southern Auto 
Co., 106 Ala. 377, 17 So. Rep. 545. 

8 Castleman v. Jeffries, 60 Ala. 380; Flato v. Mulhall, 72 Mo. 522; Norris v. Harris, 
15 Cal. 226, 253; Brown v. Wright, 58 Ark. 20; Garner v. Wright, 52 Ark. 385. 

On the same principle Texas will make no presumption that the law of a sister state, 
with a common law system, is a particular rule of the common law. There is a legion 
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will take judicial notice that it has fundamentally, not the common 
law system of jurisprudence, but that of the civil law. This 
appears from the fact as stated by Judge Field! that Texas “ was 
an independent country at the time of its accession to the United 
States — having laws of its own, not being carved out of the an- 
cient colonial provinces of England, like the original thirteen 
states, or formed by emigration into an uncultivated country 
from those states, but from a Mexican province by a successful 
revolution against the Republic of Mexico.” So with regard to 


_ Mexico,? France,’ and other wholly foreign countries.* 


If the foundations of the legal system of the forum and of the 
foreign jurisdiction are judicially noticed to be the same, then 
the court of the forum presumes that it is the same as that 
which the fundamental system upon which the law of the forum 
and of the foreign state is based, recognizes it to be. This most 
often occurs in the United States, where the law of the forum and 
of the foreign state are both noticed to be fundamentally based on 
the common law of England. Thus, if the English common law 
were noticed to be the basis of both the law of the forum and the 
foreign state, the rule which the forum declares or recognizes to 
be the rule_ofthe.common_law ® would be presumed to be the law 


_ of the foreign jurisdiction, and that too although the legislature of 


the forum had abolished that rule of the common law by statute. 
In terms of the burden of going forward with evidence, the rule 
amounts to this: That under the circumstances mentioned the 
party desiring to show that the foreign law is different from the 
rule of the common law has the burden of going forward with 
evidence. This is the position which the Supreme Court and 
Appellate Courts of Illinois have unequivocally taken. Thus, 
where a married woman in a sister common law state, having, sub- 
sequently to the Illinois Married Women’s Acts of 1861 or 1872, 


of cases to this effect (67 L. R.A. 53). See, however, the recent one of Blethen v. 
Bonner, 53 S. W. Rep. 1016 (Tex.). 

1 Norris v. Harris, 15 Cal. 226, 253. 

2 Banco de Sonora v. Bankers Mutual Casualty Co.; too N. W. Rep. 532 (Ia.). 

8 /n re Hall, 61 N. Y. App. Div. 266, 70 N. Y. Supp. 406. 

* Aslanian v. Dostumian, 174 Mass. 328 (Asiatic Turkey); Savage v. O’Neal, 44 


'N. Y. 298 (Russia); Male v. Roberts, 3 Esp. 163 (Scotland); Thomas v. Ketcham, 8 


Johns. (N. Y.) 190 (Jamaica). 

5 See especially Patillo v. Alexander, 30 S. W. Rep. 644 (Ga.). The law of Ten- 
nessee was assumed to be the same as the State of Georgia held the common law to 
be, although the rule of the common law recognized by Georgia was different from the 
rule of the common law recognized by Tennessee. 
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acquired personal property which she claims as her own, brought 
the same to Illinois, the courts of that state will assume that the 
common law controls and that the personal property or chattels 
belong to the husband by virtue of the marriage. So, where a 
contract for the sale of land is governed by the law of Kansas, the 
Illinois court will assume the validity of the contract by that law, 
but cannot presume that any Statute of Frauds like that in force 
in Illinois is in force in Kansas. The Statute of Frauds of Kansas 
must be alleged and proved and in the absence of that proof or 
the going forward with evidence to that effect, the plaintiff may | 
have specific performance of the contract in Illinois.2 So, in the 
case of contracts bearing rates of interest above the usual legal 
rate, but governed by the law of a sister common law state, the 
courts of Illinois assume the general common law rule in favor of 
the validity of contracts to be in force in the foreign state. They will 
not assume any foreign law of usury similar to the Illinois statute, 
but will require the foreign usury law to be proved specifically. 
Hence, in the absence of plea and proof of the foreign law there 
can be no defense of usury. In the same way the common law 
was presumed to be in force in Ohio, so that an option contract 
governed by the law of Ohio was held valid, although such con- 
tract by the statute of Illinois would be unenforcible.* The posi- 


1 Tinkler v. Cox, 68 Ill. 119; Van Ingen v. Brabrook, 27 Ill. App. 401; Miller v. 
MacVeagh, 4o Ill. App. 532; Lipe v. McClevy, 41 Ill. App. 59. 

2 Miller v. Wilson, 146 Ill. 523; Fireman’s Ins. Co. v. Kuessner, 164 Ill. 275. 
See also Raphael v. Hartman, 87 Ill. App. 634. 

8 Smith v. Whitaker, 23 Ill. 367; Dearlove v. Edwards, 166 Ill. 619. Note the 
distinction taken by the Appellate Court in Robinson v. Holmes, 75 Ill. App. 203. 

Observe also that where the plaintiff sues on a foreign contract in which no interest 
is provided for after maturity, courts will recognize the common law validity of the 
contract and the right to recover a fair rate of interest after maturity as damages. 
Deem v. Crume, 46 Ill. 69; Hall v. Kimball, 58 Ill. 58; Heiman v. Schroeder, 74 Ill. 
158; Mo. Riv. Tel. Co. v. Nat. Bank, 74 Ill. 217; Downey v. O’Donnell, 92 Ill. 559; 
United Workmen ¢ a/. v. Zuhlke, 129 Ill. 298; Heissler v. Stose, 131 Ill. 393; Whit- 
taker v. Crow, 132 Ill. 627. But a particular rate of interest allowed by a foreign 
statute higher than that cannot be allowed without actual proof of the foreign law; 
Morris v. Wibaux, 159 II]. 627, 652; Chumasero v. Gilbert, 24 Ill. 293. 

-  Schlee v. Guckenheimer, 179 Ill. 593. See also Shannon v. Wolf, 173 Ill. 253, 
and Ferris v. Commercial Nat. Bank, 158 Ill. 237. 

Observe also that in Dalton v. Taliaferro, 101 Ill. App. 592, 598, “convey and 
warrant ” in a deed concerning Iowa Lands and governed by Iowa law did not contain 
a covenant of warranty because it did not by the common law, and in the absence of 
proof of the Iowa law the common law on although contrary to the Illinois 
statute. 


In County of Joe Daviess v. Staples, 108 Ill. App. 539, judgment for a physician 
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tion thus taken by the Illinois courts is in accordance with that 
sustained by the large majority of jurisdictions of the United States, 
namely: Colorado, Georgia, Indiana, Kentucky, Maine, Maryland, 
Michigan, New Hampshire, New Jersey, New York, North Caro- 
lina, Oregon, South Carolina. 

It is obvious that the presumption or ground for shifting the bur- 
den of going forward with evidence of the foreign law indicated by 
the above cases rests upon a purely rational basis. It exists be- 
cause, from the taking judicial notice of the existence of the same 
system of law in the foreign state as that which exists in the forum 
and the knowledge of the court of the forum of what the rules of 
that system are, a rational and permissible inference arises as to 
the law of the foreign state sufficiently strong to warrant the shift- 
ing of the burden of going forward with evidence of the foreign 
law on whoever would contradict this inference; or, as we more 
often say, the court of the forum presumes that the foreign law is 
the same as the rule of the fundamental system at the basis of the 
law of the forum and of the foreign jurisdiction. Suppose, then, 
the court of the forum judicially notices that the fundamental sys- 
tem of the law of the foreign state is not the same as that of the 
forum. Suppose, for instance, that the Illinois forum recognizes 
that Texas has fundamentally not a common law, but a civil law 
system of jurisprudence. What result is naturally reached? Of 
course, under such circumstances, there can be no presumption 
that the law of the foreign state is the rule of the common law? 
What then? The rational ground for shifting the burden of going 
forward or the presumption, has failed. The court of the forum 
has nothing upon which to act. He who had the burden of proving 
a case or a defense, and who, therefore, in the ordinary course had 
the burden of going forward in the first instance with evidence to 
prove the facts necessary to sustain his case or his defense, has 


suing in Illinois upon a contract for professional services made in Iowa was sustained. 
The defense that the physician did not prove he was licensed to practise in Iowa 
failed because by the common law no such license was necessary, and the common 
law was presumed to be the law of Iowa in the absence of proof to the contrary, 
although by the statute modifying the common law in force in Illinois, such license 
was necessary. 

1 See note in 67 L. R. A. 42-55, where the law of each state is summarized and 
the authorities given. bd 

2 Norris v. Harris, 15 Cal. 226, 253; Flato v. Mulhall, 72 Mo. 522; Brown a 
Wright, 58 Ark. 20; Garner v. Wright, 52 Ark. 385. See also other cases cited, supra, 
Pp. 403, notes 6-8, p. 404, notes 1-3. 
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failed to sustain that burden of going forward. He has conse- 
quently failed to sustain his burden of proof. He must suffer 
accordingly. His case or defense must fail wholly or in part, as 
the case may be. This is the position taken by the following cases: 


Male v. Roberts :+ Here the plaintiff sued in England on a contractual 
obligation governed by the law of Scotland. The plaintiff was non-suited 
because he failed to prove his case on the facts. In the course of the trial, 
however, it appeared that the defense relied on was infancy, and it was con- 
tended for the defendant that the law of Scotland should not be presumed 
to be different from that of England so far as the defense of infancy is con- 
cerned. Lord Eldon, however, ruled that whether infancy was a defense 
depended upon the law of Scotland, and that in the absence of proof of that . 
law as a fact the defense would fail. The law of Scotland could not be 
presumed to be the same as the law of England. 


Thompson v. Ketcham :* Contract sued upon in New York was governed 
by the law of Jamaica. The plea was the general issue. Under it the 
defense of infancy was attempted to be maintained. It failed because the 
law of Jamaica respecting the defense of infancy had not been proved, and 
the burden of going forward with evidence in regard to the law of Jamaica 
was upon the defendant who had the affirmative upon the whole defense of 
infancy. Chief Justice Kent said: “The next question is, which party was 
bound to prove the law of Jamaica. The court cannot know, ex officio, 
what are the rights and disabilities of infants; or when infancy ceases, by 
the provincial law of Jamaica. These questions depend much upon muni- 
cipal regulations ; and what the foreign law is, must be proved, as a matter 
of fact. This was so ruled by Lord Eldon in Male v. Roberts.? The 
defendant was bound to make out a valid defense, and it, therefore, lay 
with him to show that his plea of infancy was good by the law of Jamaica. 
The court is not to know that fact, without proof; and ‘the good sense and 
logic of pleading show, that it is the duty of the party who interposes a 
defense to a contract, otherwise binding, to prove everything requisite to the 
validity of the defense. It was enough for the plaintiff to rely upon his 
demand, until it had been legally met by the plea. If the defendant had 
specially pleaded infancy, he ought to have accompanied it with an aver- 
ment, that by the law of Jamaica he was an infant, and the contract 
not binding upon him. As the defendant did not prove what the law of 
Famaica was on the subject, he did not make out his defense, and the plain- 
tiff is entitled to judgment.” 


Leach v. Pillsbury :* A son died domiciled in Louisiana, leaving $1,000 
debt due him. This amount was sent by the debtor to New Hampshire to 


1 3 Esp. 163 (1800). 2 8 Johns. (N. Y.) 190 (1811). 
8 3 Esp. 163. # 15 N. H. 137 (1844). 
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the deceased’s brother, who is called the trustee. By the New Hampshire 
law the deceased’s father was entitled as one of the next of kin to part of his 
estate. A creditor of the father attached in New Hampshire the money in 
the hands of the trustee. He failed to maintain the attachment, and the 
trustee was discharged because the devolution of the property was governed 
by the laws of Louisiana and no proof was made on the part of the creditor 
that by that law the father had anything. The burden of proof of the whole 
case was on the creditor of the father to prove that the father was entitled, 
and the court held that the burden of going forward with evidence was on’ 
him also.’ 


Aslanian v. Dostumian :* Action of contract to recover the equivalent of 
money paid by the plaintiff to the defendants for a draft in favor of a third 
person payable at Harpoot in Turkey in Asia. The plaintiff relied upon a 
contract to re-pay the same if the draft was not paid by the drawee. One 
line of defense was that the defendants’ contract was to pay provided the 
drawees did not pay and provided also all steps were taken to charge the 
drawers. The draft was governed by the law of Asiatic Turkey. In sup- 
port of this line of defense, therefore, the fact became material whether the 
law of Asiatic Turkey, like the law of Massachusetts, required protest of 
drafts in case the drawees refused to pay in order to hold the drawers. 
There was no evidence in regard to the law of Asiatic Turkey on this point. 
It was assumed that the trial judge had in substance charged that the jury 
“had no right to presume that the law of Harpoot was similar to ours.” 
Exceptions to this charge were overruled. Holmes, C. J., indicated that 
the law merchant in its widest interpretation was merely a vaguely defined 
portion “of the law of European countries, having the Roman and the 
Frankish law for its parents,” and that “ it is not to be presumed that either 
the Roman or Frankish law shaped the native law of Turkey. Still less is 
it to be presumed that Massachusetts modes of dealing with details prevail 
there when they notoriously vary even in European countries.” Finally 
the learned judge concludes as follows: ‘If, as would seem from some of 
the text-books and encyclopzedias, the European law of negotiable paper is 
known in Turkey, it is by recent legislative adoption or imitation of the 
French Code de Commerce, and she fact ought to be proved by the party 
who wishes to profit by it. Whether protest is necessary upon such an 
instrument as the draft in this case, and even whether an acceptance of it 
would be recognized as valid under the supposed Turkish Code, is to be 
settled not by presumption, du¢ dy proof.” 


dn re Hail:* The question was whether a marriage had been consum- 
mated in France between two persons not citizens of or domiciled in France 


1 See also McDonald v. Myles, 12 Smedes & M. 279 (Miss.). 
2 174 Mass. 328 (1899). 
8 61 N. Y. App. Div. 266, 273 (1901). 
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at the time. There was evidence of the law of France relating to marriage, 
and the ceremony in question did not comply with it. It was contended, 
however, that the French law proved did not apply to foreigners temporarily 
in France, and that hence there was no proof of the law of France, and 
hence the law of New York state must be applied under which a-good com- 
mon law marriage was shown. This position the court refused to take. 
The court said: “ Assuming, then, for the [sake of] argument, that the for- 
malities required by the laws of France do not apply to foreigners tempo- 
rarily in France, there is no proof that the common law is there applicable so 
as to render valid a common-law marriage. In fact the court will take 
judicial notice that the common law is not and never was in force in 
France.” Hence the validity of the marriage was held not to be established. 


Observe, however, that there is a qualification of this doctrine, 
so natural and so frequently taken for granted that its existence is 
almost imperceptible. Some essentially fundamental and rational 
principles of law, which from their nature may be assumed to exist 
in the system of law of every civilized country, may be relied upon 
without proof — that is, the burden of going forward with evidence 
of the foreign law is upon the person who relies upon the foreign 
law being in conflict with such essentially fundamental and_rational 
principles of conduct. For instance, we may say that the court of 


ises which the common law system recognizes as creating a con- 


is a good defense, or that there is an action for injury to the person 
caused by negligence. Thus, in Thompson v. Ketcham,! supra, 
Chief Justice Kent, while holding that the defense of infancy failed 
because the foreign law allowing such a defense was not proved, 
allowed the plaintiff to recover, although the general issue was 
a pleaded and the plaintiff gave no proof that under the foreign law 
the contract declared upon was valid.? 

It is believed, however, that a presumption or shifting of the 
burden of going forward with evidence based upon this ground 
does not carry very far. For instance, while it might be recog- 
nized that all civilized nations have some rule as to the disability 

_of infants, there is a direct denial that the defense of infancy, as 


1 8 Johns. (N. Y.) 190. 
2 See also Mackey v. Mex. Cen. R. R., 78 N. Y. Supp. 966, where the plaintiff in a 
suit for personal injuries caused by the defendant’s negligence was allowed to indulge 
in the “ presumption that the right to compensation for such injuries is recognized by 
the laws of all countries.” The Mexican law here governed. 


tract make a valid contract under the foreign law, or.that-payment ~~ 


the forum will not require in the first instance proof that the prom- 
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formulated by the common law, is so universally adopted in for- 
eign countries that it would be assumed to exist in a foreign coun- 
try not having a common law system of jurisprudence. In Male 
v. Roberts ! Lord Eldon denied its existence in Scotland, while in 
Thompson v. Ketcham? Chief Justice Kent refused to assume its 
existence in Jamaica. The rule that the surety is discharged by 
the giving of time to the principal debtor is, it is submitted, very 
clearly not of so fundamental and rational a nature and so in- 
herent a part of the system of jurisprudence of every civilized 
country, that the court of the forum will shift the burden of going 
forward with proof of the foreign law to the party wishing to 
prove that such rule does not-exist. The rule which discharges 
the surety by the giving of time to the principal debtor is in fact 
more unusual and less rational from the point of view of systems 
of jurisprudence in general, than the rule which, gives infants a 
defense to suits on their contracts according to the common law 
rule. The very fact that the sunety is discharged by any the least 
extension of time, even though the surety is not in the least dam- 
aged by it, has been pointed out as an illogical and irrational 
extreme. It is this character of the rule which makes it impos- 
sible for a court to infer that, like a defense of payment, it is part 
of the law of every civilized country. 

The second position is that the law of the forum (even though 
it be statutory) is always applicable in the absence of proof of the 
foreign law. 

In the application of this rule it is entirely unnecessary to make 
the slightest distinction between whether the foreign state is one 
which has fundamentally the same system of law as the forum 
or not. The rule is a definite one in regard to all cases where 
the foreign law is involved and has not been proved, and where 
the forum has any law on the subject. This position seems to 
have been definitely and unequivocally taken in Texas,’ Louisi- 


1 3 Esp. 163. 2 8 Johns (N. Y.) 190. 

8 Observe’ the following cases where the fundamental system of the foreign law was 
the same as Texas, and where Texas applied its own statutory law as. distinguished 
from the rule of the fundamental system of law common to both the law of Texas and 
the foreign state: Burgess v. Western U. T. Co., 46 S. W. Rep. 794 (Tex.) (Texas stat- 
ute applies in the absence of proof of the Louisiana Law which governed) ; Pauska v. 
Daus, 31 Tex. 67 (statute law of Texas in the absence of proof of Mexican law will 
govern, Mexico having the same law fundamentally as Texas — that is, the civil law; 
Mexican Cen. R. R. Co. v. Marshall, 91 Fed. Rep. 933; Mexican Cen. R. R. Co. z. 
Glover, 107 Fed. Rep. 356). On the other hand, there is a great mass of cases where 
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ana,! California,? and Iowa. Sometimes the above rule is stated 
directly in the form indicated. Sometimes it is stated as a pre- 
sumption that the foreign law is the same as that of the forum. Put 
in the terms of going forward with evidence, the rule amounts to 
this: That when the existence of the foreign law becomes impor- 
tant, the burden of going forward with evidence of that fact is not 
necessarily upon him who has the burden of proof of the facts in 
respect to which the foreign law is to be invoked, but that it is on 
whichever party wishes to show that the foreign law differs from 
the law of the forum, whatever that may be — whether statutory or f 
otherwise. In many jurisdictions the rule has thus far been applied 
only where the foreign state, the law of which is in question, is one 
of the states of the United States which the court of the forum might 
judicially notice has the same system of law as the forum,t— 


the law of one of the United States having a fundamental or common law system 
governs, and where the Texas court refused to make any presumption as to what the 
law of the foreign state was, and applied the law of the forum in the absence of actual 
proof of the foreign law:- Blethen v. Bonner, 53 S. W. Rep. 1016 (Tex.). Also 67 
L. R. A. 53 for more Texas cases. 

1 Observe the following cases where the fundamental system of the foreign law was 
the same as Louisiana, and where Louisiana applied its own statutory law as distin- 
guished from the rule of the fundamental system of law common to both the law of 

{ Louisiana and the foreign state: Kuenzi v. Elvers, 14 La. Ann. 392 (Brazil law gov- 
erned, Louisiana statute prevailed) ; Bonneau v. Poydras, 2 Rob. 1 (La.); Atkinson v. 
Atkinson, 15 La. Ann. 491. On the other hand, there is.a great mass of cases where 
the law of one of the United States having a fundamental or common law system gov- 
erns, and where the Louisiana court refused to make any presumption as to what the 
law of the foreign state was, and applied the law of the forum in the absence of actual 
proof of the foreign law: 67 L. R. A. 47. 

2 Observe the cases where the fundamental system of the foreign law was the same 
as that of California, and where California applied its own statutory law as distin- 
guished from the rule of the fundamental system of law common to both the law of 
California and the foreign state. A large number of these cases will be found col- 
lected in 67 L. R. A. 43. On the other hand, where the fundamental systems of law 
in California and the foreign state were different, the California court refused to make 
any presumption as to what the law of the foreign state was, and in the absence of 
actual proof of the foreign law, applied the law of the forum: Cavallaro v. Texas & 
P. Ry., 110 Cal. 348; Norris v. Harris, 15 Cal. 226; Loaiza v. Superior Court, 85 
Cal. 11. ‘ 

8 The same situation is to be found in Iowa. Cases collected in 67 L. R. A. 46. See 
also Barringer v. Ryder, 119 Ia. 121; Banco de Sonora v. Bankers Mutual Casualty 

Co., 100 N. W. Rep. 532 (Ia.). : 
j * Kansas: Mutual Home & Savings Ass’n v. Worz, 67 Kan. 506. See also 67 
L. R. A. 46. 

Nebraska: Scroggin v. McClelland, 37 Neb. 644; Fisher v. Donovan, 57 Neb. 
361; Peoples Building Loan & Savings Ass’n v, Backus, 2 Herdman (Neb.), 463. 
See also 67 L. R. A. 50. 
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z.é., the common law. But if such is the rule under these cir- 
cumstances, a fortiori it may properly enough be the same when 
the foreign state is one which is recognized as having a wholly 
different system of law from that of the forum.! Perhaps cases in 
some jurisdictions will be found where the fundamental system of 
law in the foreign state was recognized to be different from that of 
the forum, but where in the absence of proof of the foreign law it 
was held that the /er fori was taken as a guide.2 Here also we 
should, in the absence of anything to the contrary, naturally expect 
the same results even where the foreign state is one which may be 
recognized as having the same fundamental system of law with the 
forum. | 

This second view seems not to rest upon any particularly rational 
inference from the facts of which the court takes judicial notice. 
There is certainly nothing to warrant the court in saying that 
there is any probability that the law of a sister common law state 
is like the statutory law of the forum. How much less, then, is 
there any rational ground for supposing that the law of a foreign 
state, like Mexico or Chili, is like the statutory law of the forum 
of one of the states of the United States having a common law 
system of jurisprudence. |The second view seems to rest upon the 
necessity of having a general rule so simple and unqualified that 
it may always be known who has the burden of going forward 
with the proof of the foreign law. From the point of certainty it 
- may be admitted that it is a good rule. It is submitted, however, 
that it throws an unjust burden upon the one who has not naturally 
the burden of going forward with evidence. Thus, suppose the law 
of Chili governed in an action in Illinois against a surety, and the 
defendant claims a discharge because of the giving of time to the 
principal debtor. According to the second view, although the bur- 
den of proof of the whole of the defense of the giving of time is 


North Dakota: 67 L. R. A. 52. 

Pennsylvania: Peter Adams Paper Co. v. Cassard, 206 Pa. 179; Linton v. Moor- 
head, 209 Pa. 646. See also 67 L. R. A. 52. 

South Dakota: 67 L. R. A. 53. 

Tennessee: 67 L. R. A. 53. 

Wisconsin : Second National Bank v. Smith, 118 Wis. 18, See also 67 L. R. A. 55. 

Canada: 67 L. R. A. 55. 

1 Of course it is perfectly possible that a court might take the position that there 
was no presumption at all, as under the first view. 


2 Equitable Building & Loan Ass’n v. King, 37 So. Rep. 181 (Fla.) ; Wilhite w 
Skelton, 82 S. W. Rep. 932 (Ind. Ter.). 
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upon the defendant, yet the plaintiff must go to the expense and 
trouble of going forward in the first instance with evidence tending 
to prove that by the law of Chili there is no such defense, when 
the probabilities are all in favor of the fact that that position is the 
correct one. The defendant who naturally has the burden of going 
forward with the proof of the foreign law as part of his defense 
can rest without any expense or trouble, and if the plaintiff fails to 
produce evidence as to the law of Chili proving a negative, the 
defendant must prevail. 

The third possible position is a combination of the first and 
second. It is like the first when the court of the forum takes 
judicial notice that the foreign state has fundamentally the same 
system of law as that of the forum. It is like the second when 
the court of the forum takes judicial notice that the foreign state 
has fundamentally a different system of law from that of the 
forum. Thus, in Missouri, Alabama, Arkansas, and New York, 
it seems clearly to have been held that if the court of the forum 
takes judicial notice that the foreign state has fundamentally the 
same system of law as that of the forum, the court of the forum 
will presume that the law of the foreign state is the same as that 
of the system of law (exclusive of statutory changes) fundamen- 
tally common to both.1 There are, on the other hand, in all of 
the above jurisdictions cases? which might seem to the casual ob- 
server to hold that if the court of the forum takes judicial notice 
that the law of the foreign state is not based upon the same fun- 
damental system of law as that of the forum, the law of the forum, 
if there be any, and whatever it may be, whether statutory or 
otherwise, will always, in the absence of proof of the foreign law, 
be applied. 

There are two good reasons why a court should hesitate before 
adopting this third position. It is unsound upon principle, and the 
jurisdictions which at first might seem to support it do so in 
such an uncertain manner or under such special and peculiar cir- 
cumstances that it is difficult to regard them as coming out whole- 
heartedly for any such view. 

In Missouri, perhaps more clearly than in any other jurisdiction, 


1 See cases collected by states in 67 L. R. A. 42, 43, 49, 50, 51. 

2 Flato v. Mulhall, 72 Mo. 522; Sloan vw. Torrey, 78 Mo. 623; Peet v. Hatcher, 112 
Ala. 514; Kennelbrew v. So. Auto. Co., 106 Ala. 377; Brown v. Wright, 58 Ark. 20; 
Garner v, Wright, 52 Ark. 385; Bradley v. Mutual Benefit Ass’n, 3 Lans. (N. Y.) 
341; Savage v. O'Neil, 44 N. Y. 298; Hynes v. McDermott, 82 N. Y. 41. 
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this third position is taken.1 Nevertheless, we find that Missouri 
has a peculiar rule that it will only notice that other states which 
comprise territory originally under the jurisdiction of Great Britain 
had the common law system and will only presume as to them that 
the common law is there in force. That leaves Missouri without 
any presumption at all concerning the law in all of the states west 
of the Mississippi River. In this respect Missouri is unique among 
all the states of the Union. Doubtless this curious turn in the 
rulings of the Missouri court accounts for the illogical position 
that if the foreign law be not presumed to be the common law, it 
is presumed to be the same as the law of the forum, even though 
the law of the forum be a peculiar statutory enactment. In short, 
one curiosity in the law of Missouri is equalized by another. 

The most recent case in Alabama ® giving countenance to the rule 
that the law of the forum governs when the law of the non-common 
law state or foreign country is involved, is a self-confessed dictum. 
All the other cases in Alabama, Arkansas, and New York which 
seem to support the proposition that the law of the forum governs 
when the law of the non-common law state or country is involved 
are, upon careful analysis, explainable without the necessity of ad- 
hering to any such rule. The result, in one case at least, is clearly 
explainable upon the ground that the party who had the burden of 
proof upon the whole case or defense, and consequently in the 
ordinary course had the burden of going forward with evidence of 
the foreign law, did not sustain that burden, and so failed. This 
case is, therefore, sound upon the application of the first view: 


Brown v. Wright:* Creditors attempted to subject land standing in the 
wife’s name to the debt of her husband. The plaintiffs sought to prove 
that the land was purchased with the husband’s money and was equitably 
his. It appeared that the land was purchased with the wife’s money. The 


1 Edwards Brokerage Co.v. Stevenson, 160 Mo. 516; Anneno wv. Chicago, R. I. & P. 
Co., 105 Mo. App. 540, hold that where the foreign state is a sister common law state of 
the forum, east of the Mississippi River, the common law rule will be presumed to be in 
force, even though by a statute of Missouri the common law in Missouri has been 
changed. See also many more cases cited in 67 L. R. A. 50. In Flato v. Mulhall, 
72 Mo. 522, on the other hand, the law of Texas governed, and the court refused to 
make any presumption as to what the law of Texas was, because it had a system 
of law fundamentally different from that of the forum. The Missouri court, however, 
under those circumstances undertook to apply the statutory rule of Missouri in re- 
gard to the validity of the parol acceptance of the draft sued on. See also Sloan 
v. Torrey, 78 Mo. 623. : 

2 Ante, p. 403, note 3. 

8 Peet v. Hatcher, 112 Ala. 514. # 58 Ark. 20. 
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plaintiffs, as a last resort, claimed that, by the law of Texas which governed 
the transaction, the money used by the wife belonged to her husband. This 
failed because the court of the forum would not presume the law of Texas 
was the same as the common law. The court, therefore, properly indulged 
in no presumption at all, and the plaintiff did not sustain the burden of proof. 


In other cases the results are explainable consistently with the 
first view on the ground that the court of the forum is only pre- 
suming the existence in a foreign state of a general principle of 
law of such universal application that no civilized system of juris- 
prudence can be thought to be without it: 


Bradley v. Mutual Benefit Ass’n:' Here the burden of proof was on the 
defendant insurance company to show that the insured was killed while doing 
an act against the law, for instance, committing an assault upon the person 
and property of another. The evidence of the act was clear, but no proof 
governed. The court, however, threw the burden of going forward with 
evidence that the acts proved were not unlawful by the law of Louisiana 
upon the plaintiff, and the plaintiff failed. This was a sound result, because 
the court could fairly assume that by the law of all civilized countries the 
forcible taking of property from another was unlawful.? 


Garner v. Wright :* The plaintiff asserted title under a chattel mortgage 
governed by the law of Indian Territory. It was held that no presumption 
could be indulged that the law of Indian Territory was similar to the 
common law. The court, however, did sustain the plaintiffs right of 
property by virtue of the mortgage and the taking of possession by him 
before any other lien attached. This can go upon the ground that every 
civilized system of jurisprudence recognizes the general principle of the 
right to transfer personal property. The court practically takes this view 
in terms. 


Savage v. O’Neil:* Trespass by the plaintiff against the defendant for 
taking her chattels upon execution against her husband. The husband 
transferred the goods to the wife to pay a debt he owed her for money 
loaned him by her. The money was loaned to the husband in New York 


1 3 Lans. (N. Y.) 341. 

2 It is submitted that the same explanations should apply to Kennelbrew vz. So. Auto. 
Co., 106 Ala. 377, where the court of the forum threw the burden of going forward, with 
the law of Louisiana that no implied warranty existed upon the sale of a chattel for 
a specific purpose, upon the defendant. Here the court of the forum was only assum- 
ing that in Louisiana the rational principles of construing contracts recognized in all 
systems of law was in force. 

Hynes v. McDermott, 82 N. Y. 41, must, it is submitted, be supported on the same 
ground. 


8 52 Ark. 385. 4 44 N. Y. 298. 
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state. A verdict for the plaintiff was sustained assuming the money loaned 
the husband came to the wife while she and her husband were domiciled 
in Russia, because the law of Russia was not proved by the defendant. In 
other words, the court of the forum put the burden of going forward with 
proof of the law of Russia upon the defendant, because he was attempting 


to upset a natural right of property or ownership which might be presumed 
to exist under all systems of law. 


This third view is obviously a most illogical development. You 
start out to recognize that one party to the suit has the burden of 
proof of his case or defense; that where the fundamental systems 
of law in the forum and in the foreign state are the samne, he is 
assisted in sustaining that general burden of proof by_placing the 
burden of going forward with evidence upon whosoever wishes to 
prove the law different from the rule-of-the system of law common 
to both the forum and the foreign jurisdiction, 2. é., the common 
law in the usual case. This rests upon a fairly natural assumption, 
in the large majority of cases, that the common law rule is in force 
in the foreign state. When, therefore, because the fundamental sys- 
tem of the law of the forum and that of the foreign state are wholly 
different, there is no longer any rational_ground for shifting the 
burden of going forward. The logical result, therefore, should 
be that the burden of going forward is upon him who had the 
general burden of proof of the whole case. Instead, however, of 
adopting this position, the third view makes a perfectly irrational 
and arbitrary ground for shifting the burden of going forward by 
declaring that it shall be on whoever wishes to show that the law 
of the foreign jurisdiction is different from that of the forum, what- 
ever the law of the forum may be and no matter whether it be the 
statute law or otherwise. 

Finally, the third view has all the hardship and injustice of the 
second view without any of the advantage which arises from the 
simplicity and ease in applying the second view. By the third 
view you still have to make a distinction between foreign states 
which have a system fundamentally the same as the forum and 
those which have not. In the latter case the party who has not 
the burden of proof on the whole case is put to the expense and 
hardship of sending out to a distant foreign country to negative 
the existence of a rule of law in force in the forum perhaps by 
special statute and scarcely by any possibility existing in the 
foreign state. 

In conclusion, then, upon the entire subject: The third posi- 
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tion is one the existence of which may fairly be doubted, and 
which, if it does exist, is an irrational and inconsistent develop- 
ment, heaping an unjust burden upon one who ordinarily does 
not have to go forward with proof in the first instance. The 
second is extreme but consistent, and has some advantages of 
certainty in its application. Its fault is that it also, without any 
adequate ground, places a burden of going forward with evidence 
upon the party who ordinarily does not have to do so. 

The first position, on the contrary, presents a rational and logical 
development of the law. It does more accurate justice between 
the parties by leaving the natural burden of going forward with 
evidence where it belongs unless there is a good reason for 
changing it. It has also, it is submitted, the support of such 
eminent judges as Lord Eldon, Chancellor Kent, and, more 
recently, Mr. Justice Holmes. 

Albert Martin Kales. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, CHICAGO. 
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LIABILITY IN THE ADMIRALTY FOR 
INJURIES TO SEAMEN. 


Cae the antiquity of the maritime law and the care 

which the courts of admiralty have always exercised to safe- 

guard the interests of seamen, it might be expected that the rights 
} of mariners before the law would now be clearly established in all 
particulars. But upon undertaking to investigate the precise 


i nature and extent of the liability of vessel and owners for personal 
| injuries received by seamen, one discovers many unsettled ques- 


@ tions, and the task of ascertaining the recognized rights of seamen 
1 for such injuries is by no means free from difficulty. An attempt 
@ to analyze the law upon the subject ought, therefore, to be of 
some benefit. 

| A seaman, in his capacity as such, may receive injury in a num- 
Gg ber of ways. | 

@ I. He may be injured in the service of the ship by accident, 
| | through no fault of owners, master, or crew. 

t II. He may be injured through the negligence of another mem- 
ber of the ship’s company. 

III. He may be injured through the breaking of the rigging, or 
of some appliance of the ship, due to its defective condition. 

IV. His health may be injured, either temporarily or perma- 
nently, through lack of proper provisions and medicines in the 
ship’s equipment, or because of the master’s failure to furnish him 
with the same from the supply on board. 

V. An original injury to a seaman may be aggravated or made 
permanent by the failure of the owners or the officers of the ship 
properly to care for or treat his hurt. 

VI. He may be injured by a physical act of violence committed 
upon him (a) by the master, (4) by one of the subordinate officers 
of the ship or, (c) by another seaman. | 


The legal rights of seamen injured by accident during their 
employment (without the fault of any other person) reveal the 
marked difference in the status of mariners as compared with 
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workingmen on land. For whereas an employee ashore in such 
case would have no claim against his employer, either at law or in 
equity, and would be obliged to bear his loss, the seaman is entitled 
to the expenses of his maintenance and cure, to his wages as if he 
had served out the voyage, and to his passage back to the port of 
shipment, or (if the ship has been obliged to leave him in a foreign 
port) to the cost of his passage back — even if the seaman himself 
is not free from blame. This is an ancient doctrine of the admi- 
ralty found in whole or in part in the maritime codes, and has 
recently been stated by the Supreme Court of the United States, 
as follows: 


‘“ That the vessel and her owners are liable, in case a seaman falls sick, or 
is wounded, in the service of the ship, to the extent of his maintenance and 
cure, and to his wages, at least so long as the voyage is continued.” 


While the doctrine has always been recognized in this country, 
a conflict has nevertheless existed upon the question as to just how 
long the right of the seaman thus to be cured at the expense of 
the ship continues. Some courts, following Mr. Justice Story, have 
held that the liability of the ship and her owners lasts until the 
seaman’s cure is completed, “at least so far as the ordinary 
medical means extend.”? In other quarters this ruling has been 
questioned upon the ground that the liability terminates with the 


seaman’s contract,® and there has been a decided hesitancy, to say 
the least, to extend the obligation of ship and owners beyond the 
end of the voyage shipped for, in the absence of neglect of the 
seaman by the officers after his injury. While there has not been 


1 The Osceola, 189 U. S. 158, at 175. 

2 Reed v. Canfield, 1 Sumn. (U. S.C. C.) 195, Story, J. at 202-203; The Lizzie 
Frank, 31 Fed. Rep. 477; Whitney v. Olsen, 108 Fed. Rep. 292, at 297; and cf The 
Troy, 121 Fed. Rep. gol, at 905. 

8 Nevitt v. Clarke, Olc. Adm. (U.S. Dist. Ct.) 316, per Betts, J.; The J. F. Card, 
43 Fed. Rep. 92; and cf The Tammerlane, 47 Fed. Rep. 822. In the J. F. Card, supra, 
Mr. Justice Brown, then district judge for the Eastern District of Michigan, speaking 
of sailors shipping on the Great Lakes, said (p. 95): “ To say that the obligation of 
this ship extends to the cure of every man of its crew who happens to be taken sick or 
receives an injury while upon the vessel, no matter how long the disability may con- 
tinue, would be imposing a burden upon vessel owners far beyond that contemplated 
by the law, or required in the interests of humanity. The court will take judicial notice 
of the fact that maritime hospitals are established on the principal lake ports for the 
nursing and cure of sailors, which are supported by deductions from their wages.” 

# See The Atlantic, Abb. Adm. 451; The Ben Flint,1 Biss. (U. S.C. C.) 562; The 
City of Alexandria,17 Fed. Rep. 390. In Raymond v. The Ella S. Thayer, 40 Fed. 
Rep. 902, the District Court for the Northern District of California took a middle 
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complete uniformity as to the amount of wages to which the sea- 
man is entitled, no difficulty is presented when the injury is purely 
accidental! And he is undoubtedly entitled to a return passage, 
or its cost, no matter how the injury was caused, if himself guilty 
of no misconduct.? 

Neither of the disputed questions is definitely settled by the first 
proposition of Mr. Justice Brown in The Osceola, but no disap- 
proval of Story’s view is expressed,’ and so far as the wording 
of the proposition is concerned, it can be interpreted to include 
maintenance and cure so long as there is reasonable necessity for 
charging the ship with the expense of the same.‘ 


II. 


The liability of vessel and owners for injuries happening to a 
seaman through negligence is also subject to the doctrine first 
stated, to wit; that the seaman is entitled as a matter of right to 


ground in stating that the seaman was “to receive at the vessel’s expense, the ordinary 
medical assistance and treatment in cases of injury or acute disease for a reasonable 
time.” 

1 The diversity upon the subject of wages is the result of the distinction made in 
cases involving negligence or misconduct upon the part of the ship’s officers. The 
general rule of law is that the injured seaman is entitled to the wages of the voyage and 
no more, and this regardless of the cause of the injury, whether the result of an accident 
or of the negligence of another member of the ship’s company. Butin some of the south- 
ern districts the courts, following the lead of Judge Woods (afterwards an associate 
justice of the Supreme Court), have allowed wages for a further period when the officers 
have been found to be in fault. Thus cf Longstreet v. The R. R. Springer, 4 Fed. Rep. 
671; The City of Alexandria, 17 Fed. Rep. 390; The Gov. Ames, 55 Fed. Rep. 327; 
Olsen v. Whitney, 109 Fed. Rep. 80; allowing wages to the end of the voyage, with 
Myers v. Hopkins, 1 Woods (U. S.) 170, “ wages until the seaman is restored” ; Brown 
v. The D. S. Cage, 1 Woods (U. S.) 401, “ wages during his recovery”; The Centen- 
nial, 10 Fed. Rep. 397, “full wages until recovered”; The Natchez, 73 Fed. Rep. 267, 
at 270, “full wages.” The term “full wages” is that employed in Art. VII of the 
Laws of Oleron, referring to a seamar. incapacitated by sickness, and has been inter- 
preted to mean the wages which the mariner would have received had he served out 
the voyage. See Walton v. The Ship Neptune, 1 Pet. Adm. (U. S. Dist. Ct.) 142, at 
145; Sims v.Jackson, t Wash. 414; and cf Laws of the Hanse Towns, Art. XLV. 

2 The Atlantic, Abb. Adm. 451, at 481; Brunent v. Taber, 1 Sprague (U. S. Dist. 
Ct.) 243; Callon v. Williams, 2 Low. 1; The Centennial, 10 Fed. Rep. 397; The 
Natchez, 73 Fed. Rep. 267; cf Willendson v. The Forsoket, 1 Pet. Adm. (U. S. Dist. 
Ct.) 197, at 198, for the general proposition; Harvey v. Smith, 35 Fed. Rep. 367, a 
decision under the British Merchant Shipping Act; and see as to the modern French 
Code, The Osceola, 189 U. S. 158, at 169. 

8 Cf McCarron v. Dominion Ry. Co., 134 Fed. Rep. 762. 

* See The Kenilworth, 137 Fed. Rep. 1003: s. Cc. 139 Fed. Rep. 59. In The Atlan- 

tic, Abb. Adm. 451, Judge Betts, although holding the obligation of the ship to the 
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the expenses of his maintenance and cure and to the other per- 
quisites of a disabled mariner. And this is the limit of their lia- 
bility if the negligence were committed in the ordinary course of 
the navigation and employment of the ship. The seaman is not 
entitled to damages at the maritime law for injuries so received. 
This, again, is an ancient precept, in effect but a reiteration of the 
first in a different form, and is expressed by the court in The 
Osceola in the following language: ? 


“That the seaman is not allowed to recover an indemnity for the neg- 
ligence of the master, or any member of the crew, but is entitled to main- 


tenance and cure, whether the injuries were received by negligence or 
accident.” 


The precise scope of this, the fourth proposition of Mr. Justice 
Brown, has not been appreciated by the lower courts, some judges 
seeming to think, as will shortly appear, that a change in the law 
has been made. Indeed, the force of the doctrine thus restated 
by the Supreme Court has never been fully recognized by federal 
magistrates, with the result that in almost all cases involving neg- 
ligence on board ship, and especially in cases involving negligence 
on the part of some member of the ship’s company other than the 
master, recovery has been denied on the ground that the injured 
and negligent parties were fe//ow servants. And what is more un- 
fortunate, a seeming approval of this method of deciding the issue 
is contained in The Osceola. That case (decided March 2, 1903) 
was a cause 7” vem against a steamer, brought by a seaman seek- 
ing to recover damages for personal injuries sustained by him 
through the negligence of the master, in ordering him to get 
ready a freight gangway for unloading while the ship was yet at 


mariner to be limited in duration to that of the latter to the ship, adds at p. 480: 
“ This rule may undoubtedly be subject to variations. When a course of medical treat- 
ment, necessary and appropriate to the cure of the seaman, has been commenced and is 
in a course of favorable termination, there would be an impressive propriety in holding 
the ship chargeablé with its completion, at least for a reasonable time after the voyage 
is ended or the mariner is at home. So, also, in case due attention to his case has 
been improperly omitted by the ship abroad, or his case has been improperly treated, 
the courts may properly enforce against the ship this great duty toward disabled mari- 
ners, even after her contracts are terminated, upon the ground of failure to perform 
towards them the obligation in the shipping contract.” In England, by a recent de~ 
cision, the ship-owners’ liability for medical and surgical attendance is said to be at an 
end after the seaman “ has been brought back to a home port.” Anderson v. Rayner 
(1903), 1 K. B. 589. 
1 189 U.S. 158, at 175. 
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sea and proceeding with good speed against a head wind. In his 
opinion, Mr. Justice Brown reviews a number of authorities, Eng- 
lish and American, relating to the liability of ship and owners for 
injuries to seamen, and then proceeds to state four propositions 
with respect to which, as a result of the review, the court were of 
the opinion that the law might be considered to be settled. Two 
of the propositions have already been quoted, and they were suf- 
ficient to dispose of the case. But, in addition, the court laid 
down two other propositions which are dicta: 


“2, That the vessel and her owner are, both by English and American 
law, liable to an indemnity for injuries received by seamen in consequence 
of the unseaworthiness of the ship, or a failure to supply and keep in order 
the proper appliances appurtenant to the ship. Scarff v. Metcalf, 107 N. Y. 

«3, That all the members of the crew, except perhaps the master, are, 
as between themselves, fellow servants, and hence seamen cannot recover 
for injuries sustained through the negligence of another member of the crew 
beyond the expense of their maintenance and cure.” 


Proposition 3 states the fellow servant doctrine as the same has 
been applied by the federal courts. This application of a common 
law rule to the adjudication of marine causes is criticised by Fred- 
eric Cunningham, Esquire, in an article which appeared in this 
REVIEW, upon the ground that it is not necessary because “the 
doctrine of respondeat superior when properly applied does not 
have its full force in the admiralty.”! Relying upon the fact 
that the third “settled” proposition of the court in The Osceola 
was not essential to the decision of the case, Mr. Cunningham ex- 
presses the hope that when the fellow servant question is fairly 
presented to the Supreme Court it will exclude the doctrine from 
the admiralty jurisprudence as it did the common law rule of con- 
tributory negligence in The Max Morris.2 We heartily join in 
this hope. 


III. 


Liability for injuries due to defective appliances, in this coun- 
_try, is governed by the second proposition of Mr. Justice Brown, 
quoted above. <A dictum so far as the case presented was con- 


1 “The Extension of the Fellow Servant Doctrine to the Admiralty,” 18 Harv. L. 


REV. 294, February, 1905. 
2337 U.S. 1. 
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cerned, for it was not contended that there was any defect in the 
appliances used, the proposition yet embodies the principle of 
numerous decisions in the federal courts, and is characterized by 
the Supreme Court as a “wholesome” doctrine which they are 
“not disposed to disturb.”! In England the subject is covered 
by statute, the Merchants’ Shipping Act? importing into every 
contract of service between the owner of a ship and the seaman on 
board an implied obligation: 

“That the owner of the ship and the master, and every agent charged with 
the loading of the ship, or the preparing thereof for sea, or the sending 
thereof to sea, shall use all reasonable means to insure the seaworthiness of 
the ship for the voyage at the time when the voyage commences and to 
keep her in a seaworthy condition for the voyage during the same.” 


This statutory provision has been strictly construed by the Eng- 
lish courts. In Hedley v. Pinkney & Sons S. S. Co.,? a case where 
a vessel was sent to sea with stanchions and rails on board but not 
in place, and a sailor was drowned in a storm because of the failure 
of the master to set up the appliances, it was held that the repre- 
sentatives of the deceased had no claim for damages: first, be- 
cause the master and seamen were fellow servants, and, secondly, 
because notwithstanding it was unsafe for the vessel to leave port 
without setting up the stanchions and rails, the ship was not un- 
seaworthy within the meaning of the law; the House of Lords 
being of opinion that the words of the act, to “ keep her in a sea- 
worthy condition for the voyage during the same,” did not mean 
_ to impose liability for a “ neglect properly to use the appliances on 
board a ship well equipped and furnished.” 4 

The American cases, on the other hand, have not restricted the 
ground of the seaman’s right to recover to the owners’ negligence 
in furnishing the ship at commencement of the voyage, but 
have held ship and owners to an indemnity for injuries resulting 
from the failure of the latter’s agents, the officers of the ship, 
to keep the ship and her appliances in condition even when she 
was not under their personal supervision.® This is the explanation 


1 The Osceola, 189 U. S. 158, at 175. 

2 39 & 40 Vict. c. 80, s. 5 (1876); 57 & 58 Vict. c. 60, s. 458 (1894). 

8 (1894) A. C. 222. 

* Compare the earlier cases of Couch v. Steel, 3 E. & B. 402 (1854); Searle v. Lind- 
say, 11 C. B. (N. S.) 429 (1861). 

5 The ruling in Couch vz. Steel that there is no implied warranty of seaworthiness 
in a contract of shipment is not followed in this country. 2 Parsons, Shipp. & Adm., 
1869 ed., 78, note ; The Noddleburn, 28 Fed. Rep. 855, at 857. 
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of the decision of Mr. Justice Gray in The A. Heaton,! where a 
_ seaman was injured through the breaking of a defective gasket, 
as to the condition of which the master was seasonably warned, 
and likewise of that in The Noddleburn,? where the master of a 
British vessel knowingly allowed a crane line to remain in an unse- 
cure condition. Both vessels were held liable to the seaman hurt 
in consequence of the neglect of the master to make the rigging 
safe. These two cases, together with the decisions of Judge 
Addison Brown in The Frank and Willie? and ihe Julia Fowler,‘ 
are referred to in The Osceola without disapproval. All are actions 
in vem, but the courts rendering the decisions made no distinction 
because of the form of procedure. In the second of the New 
York cases the district judge uses the following language: “ The 
negligence of the master, or chief officer who acts in the master’s 
place, to provide safe appliances for the use of the seamen, and 
the deliberate use of rigging, or methods plainly unsafe, affects 
both ship and owners with liability for the consequent damage.” 
And the decision in Scarff v. Metcalf,’ cited by Mr. Justice Brown 
with his second proposition, rests expressly upon the ground that 
“the master stands as the agent and representative of the owners, 
and his negligence is theirs.” As the action in that case was 
solely for zmproper treatment after injury, the conclusion is reached 


that the Supreme Court regards a failure to maintain the appliances 
of the ship in the same light as a failure to entertain proper care 
of a sick or injured seaman, and considers both cases as instances 
where an owner is liable for the neglect of the officers of the ship 
as the acts of his personal agents in the performance of positive 
duties imposed upon him.’ 


1 43 Fed. Rep. 592. 2 28 Fed. Rep. 855. 

8 45 Fed. Rep. 494. * 49 Fed. Rep. 277. 

5 It is interesting to note in this connection that in The Lamington, 87 Fed. Rep. 752, 
the District Court for the Eastern District of New York found that the British Shipping 
Act gave a personal remedy against the ship-owner for unseaworthiness, but did not 
confer a right of action é# rem. 

6 107 N. Y. 211. 

7 The ship was held in The Julia Fowler for the negligence of the mate in furnish- 
ing a seaman with a defective rope and ordering him to use the same. The negligence 
complained of in The Frank and Willie was that of a mate in requiring libellant after no- 
tice to work in a dangerous place when discharging the ship’s cargo, the court saying: 
“ This was breach of a duty owed by the ship and owners to the seaman, for which the 
ship and owners are liable. . . . The principle involved, viz.: the duty to provide reason- 
able security against danger to life and limb, by at least the usual methods, when these 
dangers are brought home to the knowledge of the proper officers, is manifestly a 
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It is for negligence alone that ship and owners are held. With 
respect to injuries resulting to seamen from latent defects not dis- 
coverable by the exercise of due care, there is no liability. 


IV. 


The requirements with respect to the equipment of a ship 
enumerated as the fourth cause of injury, are regulated in England 
and America largely by statute, but in neither country have the 
courts hesitated to hold both vessel and owners liable to a seaman 
for injuries resulting in consequence of the failure of the owners to 
fulfil the requirements of the law, in the absence of an exclusive 
remedy provided by the law. And the result is the same whether 
the neglect is that of the owners themselves, or of their agent, the 
master of the vessel? 


V. 


The lower courts of the United States held for a long time 
without question that for any neglect on the part of the master or 
officers of a vessel to give a seaman proper care and treatment 
after he had been injured in the service of the ship, both ship and 
owners were liable to the seaman in consequential damages. The 
principle seems first to have been applied in Brown v. Overton,’ 
decided in March, 1859, on a libel 2” personam against the master. 
And it was subsequently stated by Judge Brown of New York in 
the City of Alexandria,‘ in the following manner: ® 


general one. It attends the seaman wherever he is required to go on shipboard in the 
performance of his duties, and applies as much to a dangerous condition of a cargo as 
to defective rigging or a rotten spar. . . . It has been long held the ship’s duty to use 
all reasonable means to cure seamen of their hurts in the ship’s service, neglect of which 
makes ship and owner liable. It would be anomalous to enforce such a duty to cure 
hurts, but none to avoid them.” 

1 The Lizzie Frank, 31 Fed. Rep. 477; The Concord, 58 Fed. Rep. 913; The 
Robt. C. M’Quillen, 91 Fed. Rep. 685. 

2 Thus the court allowed consequential damages in the following instances: 
Couch z. Steel, 3 E. & B. 402, owners’ failure to supply ship with medicines ; Collins 
v. Wheeler, 1 Sprague (U. S. Dist. Ct.) 188, owners’ failure to supply ship with proper 
food; The F. F. Oakes, 82 Fed. Rep. 759, master’s failure to supply ship with proper 
food; Baxter v. Doe, 142 Mass. 558, master’s failure to furnish seaman with suitable 
food and anti-scorbutics,— under British Merchant Shipping Act; The Rence, 46 
Fed. Rep. 805, at 807, master’s failure to furnish seaman with anti-scorbutics, — under 
U. S. Statutes. 

8 1 Sprague (U. S. Dist. Ct.) 462. 

4 17 Fed. Rep. 390, at 395. 

5 Libellant was injured by falling through a hatchway negligently left open, for 
which alone the maritime law furnishes no indemnity. 
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“ Misconduct or neglect by the officers in the treatment of the seaman, 
after he has been wounded in the service of the ship, becomes a different 
and additional cause of action against the ship, because a legal obligation to 
him then arises to afford suitable care and nursing; and if this be neglected 
the ship may be held to consequential damages.” 


Succeeding these decisions there has appeared a long line of 
cases holding both ship and owners.! 

This right of the seaman to hold ship and owners for acts of the 
master and subordinate officers was never doubted until after the 
appearance of the opinion of the Supreme Court in The Osceola. 
When The Troop (an action by a seaman against a British vessel 
for excessive and unnecessary suffering after he had been injured 
and permanently disabled by a fall from a yard arm of the ship) 
appeared before the Circuit Court of Appeals for the Ninth Circuit, 
Ross, Circuit J., dissented from the decision of the court, affirming 
a decree in favor of the seaman, on the ground “ That by the law 
of England the ship is not liable 2 vem for the damages claimed, 
and that under the decision of the Supreme Court in the case of 
The Osceola the seaman is not allowed to recover an indemnity 
for the negligence of the master or any member of the crew.”? 
The majority did not think the English law prevented a recovery, 
and could not find in the general terms of the language of the 
Supreme Court in the principal case, that it was intended to estab- 
lish “a rule narrower than that recognized by the more recent 
decisions of the federal courts, that the master and the crew are 
fellow servants only as to matters connected with the navigation 
of the ship, but that the master of a ship at sea represents the 
owners in respect to the personal duties and obligations which 
they owe the seaman.”® They furthermore pointed out that the 
opinion in The Osceola expressed no disapproval of the doctrine 
of Brown v. Overton and the City of Alexandria, but incidentally 
cited both cases. Judge Ross’ quandary is one instance of the 


_ 1 See for example Peterson v. The Chandos, 4 Fed. Rep. 645; Whitney v. Olsen, 
108 Fed. Rep. 292; The Iroquois, 113 Fed. Rep. 964; s. c. 118 Fed. Rep. 1003; 
failure to put into port when practicable; The Vigilant, 30 Fed. Rep. 288; The 
Scotland, 42 Fed. Rep. 925; The Troop, 118 Fed. Rep. 769; s. c. 128 Fed. Rep. 856; 
failure to secure medical or surgical assistance when possible ; The City of Carlisle, 
39 Fed. Rep. 807; gross neglect and cruel treatment; The Eva B. Hall, 114 Fed. Rep. 
755; wrongfully and unnecessarily compelling a seaman to work after he was injured. 
2 128 Fed. Rep. 856, at 863. 
8 Jbid., at 858. 
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misconception we have referred to of the meaning of the fourth 
proposition in The Osceola, now happily determined; for the 
recent decision of the Supreme Court in The Iroquois,! affirming 
without a dissenting voice the decrees of the lower courts in favor 
of the seaman libellant for negligent treatment after injury, sustains 
the view taken by the majority judges and has put an end to all 
doubt as to the scope of the opinion in The Osceola with respect 
to such acts of negligence, at least so far as the liability of the ship 
herself is concerned. 

The question under consideration seems never to have been ad- 
judicated by a British court, but a careful review of the English 
law failed to convince the Circuit Court of Appeals in The Troop 
that there is any difference between the law of England and 
America as to the ship’s duty toa seaman, after he has been 
injured in the service. In the absence of express authority, how- 
ever, and in view of the strict interpretation which the English 
courts have placed upon the statutory rights of seamen, the matter 
is certainly not free from doubt? 


VI. 


The state of the law upon the question of the liability of ship and 
owners for violence to the person of a seaman by other members 


of the ship’s company is most unsatisfactory. 

From the days of the maritime codes it has been deemed the 
duty of the master to protect a seaman, not only against the 
_ cruelty of his officers, but against any oppression or ill-usage on 
the part of other seamen.* Failing to interfere in the seaman’s 
behalf when such ill-treatment has taken place in his presence, or 
when he has been seasonably informed of the same, the master has 


1 194 U. S. 240, Opinion by Mr. Justice Brown. 

2 This does not mean that the right of the seaman to proceed against the ship for 
general damages is absolutely denied in England. As witness The Justitia, 12 P. D. 
145 (1887), in which the seaman recovered because the vessel was employed for a pur- 
pose different from that contemplated in the contract of shipment. The tendency 
seems to be to regard the Merchant Shipping Act of 1894 as providing a personal 
remedy only, except in the case of the seaman’s claim for wages. See The Troop, 
supra, and The Lamington, 87 Fed. Rep. 752, at 755. But note the provisions of the 
statute cited by the Circuit Court of Appeals in the former case, and especially the 
proviso in the section relating to medical advice and attendance ; 57 & 58 Vict. c. 60, 
s. 207 (4); Scrutton, Merchant Shipp. Act (1894) 162, note, citing The Justitia, 
supra. 

8 Curtis, Merchant Seamen (1841) 26, 27. 
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always been held responsible in damages! And at least two 
cases have held the ship for such neglect, on the ground that the 
master’s failure to intercede is “in violation of the implied contract 
that such protection will be afforded.”? In the first of these cases, 
Judge Hanford justifies his decision by saying, that the rule deny- 
ing a right of action for injuries resulting from the negligence of 
the ship’s officers is “ not applicable in a case where the negli- 
gence complained of amounts to a breach of duty on the part of 
the owner or master of a ship, which owner or master is obligated 
to perform personally.” And the obligation of the master while 
at sea to protect the crew from violence and brutal treatment he 
held to be such a duty. But in the recent case of The Astral,® the 
District Court for the Eastern District of Pennsylvania dismissed a 
libel founded upon similar facts, for the alleged reason that The 
Osceola had authoritatively decided the ship and her owners were 
not liable in such an action. This ruling is founded upon Mr. 
Justice Brown’s fourth proposition, and we shall consider later the 
correctness of its application. _ 

While in The Lizzie Burrill (the second of the cases referred to) 
the master, as well as other officers of the ship, was guilty of an 
assault upon the seaman, the gravamen of the action is regarded 
by the court as the master’s failure to furnish protection. We 
are now to consider the cases in which it was sought to hold ship 
and owners liable by reason of the assault itself; in the first place 
when committed by the master. 

(a) In the common law case of Gabrielson v. Waydell, heard 
first in the state courts of New York,‘ the seaman on being 
ordered by the mate to “turn to” answered that he was sick and 
not able to go on deck. Whereupon the captain of the vessel 
came to the forecastle and getting a reply similar to that received 
by the mate, struck the plaintiff a number of times with his fist 
and then kicked him in the leg, breaking the bone below the 
knee. Suit was brought to recover damages for the injury, both 
master and owners being joined as defendants, but the former was 
not served with process and the case went to trial against the 


1 Thomas v. Lane, 2 Sumn. (U. S.C. C) 1; Shorey v. Rennell, 1 Sprague (U. S. 
Dist. Ct.) 407; Hanson v. Fowle, 1 Saw. (U. S.C. C.) 537; Murray v. White, 9 Fed. 
Rep. 562. 

2 The Marion Chilcott, 95 Fed. Rep. 688; The Lizzie Burrill, 115 Fed. Rep. rors. 

§ 134 Fed. Rep. 1017. 

#135 N. Y.1. 
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owners alone. The Court of Appeals of New York divided four to 
three for a reversal of the judgment of the lower court in favor of 
the seaman, the issue being stated by Gray, J. (who wrote the 
opinion of the court) as follows: “ Whether the owners of a vessel 
can be made liable in damages for the wilful and malicious act of 
their captain in assaulting and injuring a seaman while upon the 
high seas.” 

The trial judge proceeded on the theory that the captain was 
the representative or a/ter ego of the owner, and that the wilful and 
malicious nature of the captain’s act constituted no ground for an 
exception to the liability of the owners, if the act were performed 
within the general scope or course of*his employment, and he 
therefore left it to the jury to decide whether the captain acted in 
the line of his duty. The Court of Appeals were unanimous in 
believing the case was governed by the precepts of the admiralty, 
but the majority were of opinion that there was nothing in the 
evidence or in the principles of the maritime law which justified 
the act as coming within a proper or intended exercise of au- 
thority, especially as it was criminal in its nature. The minority 
took the ground that the plaintiff’s injuries were the direct result 
of the owners’ failure to observe their contract obligations and 
duties, saying that one of the guarantees which the maritime law 
has accorded the sailor and implied in his contract of shipment, is 
“that he shall have good treatment and be protected from unne- 
cessary violence.” This obligation they declared the master, act- 
_ing as the representative of the owners, “ deliberately violated,” + 
and the owners were therefore liable, there being no ground to 
distinguish the case in principle from Scarff v. Metcalf. 

Failing to secure redress in the state court, the plaintiff then 
brought another action for the same cause in the Circuit Court of 
the United States for the Eastern District of New York,? and there 
he recovered, the court regarding the act as done by the master 
in his representative capacity, and stating that the action might be 
considered to be “rather for breach of duty of good treatment and 
_ care than for violation of the person,” the position in fact taken by 
the dissenters in the Court of Appeals, to which dissent the federal 
court expressly refers, 

All of the members of the appellate court were of the opinion 


1 135 N. Y. 1, at 17 and 21. 
2 Gabrielson v. Waydell, 67 Fed. Rep. 342. 
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that master and seaman occupied the position of fellow servants in 
the general undertaking relative to the navigation and employment 
of the ship, the minority, however, differing in considering the 
-Captain’s act as something more than the assault of one employee 
upon another. In England, also, master and seaman are said to 
be in a common employment, at least at the common law! But 
the federal courts of this country in their interpretation of the 
fellow servant rule have been inclined to exclude the master; ? 
and this brings us to the consideration of those cases in which the 
act of violence is committed by some officer other than the master. 
Does the American admiralty provide the seaman a remedy against 
ship and owners for such an offense, and if not, is it because they 
are fellow servants ? 

(6) In the case of Hall v. Sims* (commonly cited as The 
Gen. Rucker) the owners of a steamboat were held liable for per- 
sonal injuries sustained by the libellant as the result of a blow on 
the head dealt by the mate with a monkey-wrench. The mate and 
libellant were engaged in the common employment of unloading 
the steamer when the assault took place; and while libellant held 
the somewhat anomalous position of “roustabout” (half long- 
shoreman and half deck-hand), the court made no distinction 
because of the character of his employment, but mulcted the 


defendant on the general ground that, to quote directly: 


“A mate driving a seaman or other laborer to speedier work or better 
work in loading the cargo, by blows, is acting for the owner, in any fair 
sense whatever.” 


No reference to the fellow servant rule is found in the opinion, 
although the case was avowedly decided upon common law 
principles. In Memphis Packet Co. v. Hill* the facts were not dis- 
similar. There a deck-hand was designated by the mate of appel- 
lant’s steamer (the mate holding at the time the position of master) 
to act as “captain of the watch” for the purpose of having some 
hay moved from one part of the boat to another, and while the 
boat was under way. As such captain the deck-hand became the 
boss of his co-laborers and they were required to obey his orders. 
Libellant was one of the deck-hands employed in moving the hay, 


1 See Hedley v. Pinkney & Sons S.S. Co. (1894), A. C. 222. 


2 The Osceola, 189 U.S. 158, at 175, Proposition 3; The Troop, 128 Fed. Rep. 
856, at 860. 


8 35 Fed. Rep. 152. 4 122 Fed. Rep. 246. 
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and while thus engaged he stopped to tie a handkerchief around 
his neck; whereupon the “ watch-captain,” without any cause or 
provocation, and for the purpose of compelling the libellant to 
work more rapidly, struck him with a heavy stick, breaking his 
arm. The company defended on the ground that it was not liable 
to one servant for injuries caused by the negligence of another. 
The court, however, unanimously held the fellow servant doctrine 
had no application to the case; that the two employees were not 
working side by side as fellow servants, but that the “ watch- 
captain” was for the time being an officer of the vessel, as such 
was acting for the owner, and the owner was therefore liable for 
the assault. 


(c) In neither England nor America does it appear that ship or . 


owner has ever been held for the assault of one seaman upon 
another. 


What are the principles governing the determination of causes 
involving the rights of seamen for personal injuries to be derived 
from this study of the law? First, it is to be noted as a funda- 
mental proposition that, generally speaking, neither ship nor owner 
is liable to an indemnity for the physical hurts of seamen. The 
seaman’s claim because of such injuries is restricted in the ordi- 
nary case to those perquisites which the maritime law, from its 
very beginning, has accorded the wounded or disabled mariner.} 
This general rule is a pure doctrine of the admiralty sufficient to 
_ decide the ordinary actions of seamen for injuries received aboard- 
ship without the assistance of any other legal principle or system 
of law, and so far as it recognizes the seaman, is construed most 
favorably to him. The only condition imposed upon the right of 
an injured seaman to the perquisites mentioned is that the injury 
must take place in the service of the ship and not be occasioned 
by the seaman’s own fault, or happen while -he is in the pursuit 
of his own pleasure. And the term “service of the ship” is an 
elastic one, being “by no means limited to acts done for the 
benefit of the ship or in the actual performance of the seaman’s 
duty on board.” It is enough if the injuries are received by him 


1 Laws of Oleron, Arts. VI., VII. ;eLaws of Wisby, Arts. XVIII., XIX.; Laws of 
the Hanse Towns, Arts. XXXIX., XLV.; Marine Ordinances of Louis XIV., Bk. 
III., Title IV., Art. XI.; and see The City of Alexandria, 17 Fed. Rep. 390. The 
right of the seaman to be returned to the port of shipment seems to be a later 
development. 
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in his capacity as seaman, for “a sailor must, in judgment of law, 
be deemed in the service of the ship whilst under the power and 
authority of its officers.”! To work a forfeiture of his right, the 
mariner’s wound or disability must have resulted from “ vicious or 
unjustifiable conduct, such as gross negligence operating in the 
nature of a fraud upon the owners, wilful disobedience of orders, 
and persistent neglect of duty.”* “Ordinary negligence consist- 
ent with good faith and an honest intention to do his duty is not 
sufficient.” 

Such being the fundamental law, the decisions allowing the 
recovery of damages are, in fact, nothing less than exceptions. 
The exceptions have been made by the courts in two classes of 
cases: first, where there has been the breach of a positive duty 
owed the seaman; and second (in the case of injuries resulting 
from the violence of another person), where the offender has 
been an officer of the vessel, and at the time about the business 
of the ship and acting in the owners’ behalf. In both classes ship 
and owners are said to be liable to the seaman beyond the mere 
expense of caring for and curing him, and providing his passage 
home. The ground of liability in the first instance is, in reality, 
breach of contract, although the action may sound in tort, and the 
principle involved is not unlike that of the common law which 
refuses to deny recovery to the workman on land, when the em- 
ployer has failed to perform one of his so-called non-assignable 
duties. The contract in question in the maritime law, however, 
is usually evidenced by a writing —the shipping articles — which 
are executed by both owners and seaman, the former binding 
themselves through their agent, the master. The second ground 
of liability is to be found in the law of agency. The seaman’s 
contract is ordinarily broken by some act of negligence. The act 
which makes an owner liable as principal, on the other hand, is 
an intentional wrong. 

In considering the question of the responsibility in damages of 
ship and owners for breach of the shipping contract, the difficulty 
presented does not concern either the existence or the justice of 
the principle involved, but arises with the problem as to just what 
duties are imposed upon ship and owners with respect to seamen 
by the maritime law, for the shippimg articles commonly do not 


1 Ringold v. Crocker, Abb. Adm. 344, at 346, per Betts, J. 
2 The Ben Flint, 1 Biss. (U. S. C. C.) 562, per Miller, J. 
8 The Chandos, 4 Fed. Rep. 645, at 651. 
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set forth all of the obligations which the law implies. That a ship 
owner is under certain obligations to the crews of his vessel by 
virtue of their entry into his service has never been denied. 
Some of these obligations are well defined. Others have been 
suggested, but have not, as yet, received the consideration or ap- 
proval of the highest tribunals. Thus we have seen that in Amer- - 
ica, at least, there is a positive duty to accord good treatment to a 
seaman after he has been injured in the service of the ship, and 
that for the failure of the officers to fulfil the obligation ship and 
owners are liable in consequential damages.! Also the owners 
must see to it that the rigging and appliances of the ship are at 
all times reasonably safe and that they are not negligently allowed 
to become defective, else they and the vessel will be liable to the 
same extent for an injury resulting to one of the crew.2 And the 
neglect to supply the ship with food and medicines in accordance 
with the positive law of the country, and to furnish them to the 
crew during the voyage, is the breach of another duty which gives 
the seaman the right to claim compensation from ship and owners 
for his suffering.® The seaman, to be sure, can recover only once, 
but he has an election whether to proceed zu personam or in rem. 
Are there any further obligations of the same character? Judge 
Hanford added one, to wit: the obligation to furnish protection 
to the mariner while in the service, and his view seems to be 
supported by authority. In his “Treatise on Merchant Seamen” 
Mr. George Ticknor Curtis takes pains to enumerate what he 
terms “certain of the general obligations of the parties to the 
mariner’s contract,” saying: “Although the articles are wholly 
silent upon such points, law and reason will imply certain en- 
gagements on the part of the master and owner to the mariner 
which are equally as imperative as those expressed in writing.’’® 
Among the obligations thus set forth, and as a result of the failure 


1 The Iroquois, 194 U. S. 240. 

2 The Osceola, 189 U. S. 185, at 175, Proposition 2. And this means that the vessel 
must be seaworthy and properly equipped in all particulars. If she is sent to sea im- 
properly manned, the owner has not done his full duty. Brown v. The D. S. Cage, 1 
Woods (U.S.) 401; The Lizzie Frank, 31 Fed. Rep. 477, at 480. 

8 Dixon v. The Cyrus, 2 Pet. Adm. (U. S. Dist. Ct.) 407, at 411, and cases cited 
under IV, supra. 

* The Marion Chilcott, 95 Fed. Rep. 688. 

5 Curtis, Merchant Seamen 19, adopting the language of Judge Richard Peters. 
See Dixon v. The Cyrus, 2 Pet. Adm. (U. S. Dist. Ct.) 407, at 411; Rice v. The Polly 
and Kitty, zbid. 420 at 421. 
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to perform which, injury may result to a seaman, are given the 
three which we have mentioned as unquestionably established. 
Mr. Curtis’s fifth general obligation is, “That the mariner shall 
be treated with decency and humanity by the master and the 
officers and by his ship-mates.”! The learned author then pro- 
ceeds to discuss the duty of the master to accord protection. 
Granted the existence of this obligation as a contractual duty, any 
breach of it upon the part of the master ought to make the vessel 
owners liable, as the act of their personal agent, to no less extent 
than in the case of the other positive duties imposed by the law. 
And being persuaded that the obligation does so exist, we are 
compelled to differ with the decision of the court in The Astral,? 
heretofore referred to. In that case Judge McPherson said he 
was “unable to draw a tenable distinction between the master’s 
fault in giving a wrong order, which was the negligence com- 
plained of in The Osceola, and his fault in failing to maintain 
proper discipline on the ship and to protect the members of the 
crew from abuse at the hands of subordinate officers,” closing as 
follows: “ Neglect of duty is negligence, and for negligence on 
the part of the master it has now been authoritatively decided 
that the ship and her owners are not liable in an action of this 
kind.” It is respectfully submitted that there is a difference 
between the faults committed by the masters in these two cases, 
and that the ruling of the district judge is a misapplication of the 
fourth proposition set forth by Mr. Justice Brown. The neglect 
of duty complained of in the case before the Supreme Court was 
committed in the ordinary course of the navigation of the ship, 
the breach of the commonplace obligation upon the part of one 
person to use due care not to injure another, for which sort of 
negligence the maritime law prescribes no right to an indemnity 
from the owners because in no way personal to them. The 
neglect in The Astral, on the other hand, was a breach of duty of 
the positive sort imposed upon the owners as a personal matter 
by virtue of the seaman’s contract with them. We do not believe 
that the Supreme Court intended so- sweeping an interpretation 
as that of the District Court to be placed on the fourth proposition 
in The Osceola, otherwise the force of the second proposition is 
destroyed, and to follow out Judge McPherson’s decision that any 
neglect of duty is negligence for which the ship and her owners: 


1 Merchant Seamen 26. 2 134 Fed. Rep. 1017. 
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are not liable, we should be obliged not only to deny recovery in 
the case of injuries resulting to seamen from unfit appliances, but 
also to override the decision in The Iroquois. Logically to deny 
liability in cases like The Astral it is incumbent upon the courts 
to decide that the duty to protect is not implied in the seamen’s 
contract of service, and then we should face the anomaly which 
Judge Addison Brown has described in The Frank and Willie, 
namely, that of enforcing “a duty to cure hurts, but none to avoid 
them.” We believe the duty to protect seamen against unnecessary . 
violence is implied in their contract of service, and that both ship 
and owners are liable for the master’s neglect with respect to this 
important obligation, and we maintain also that the fourth propo- 
sition of Mr. Justice Brown is confined to negligent acts incident 
to the handling of the ship and to the performance of the ordinary 
labor of officers and seamen with respect to the ship and her cargo. 
The Supreme Court was restricted by the questions expressly 
stated in The Osceola,? to the decision of the ship’s liability for 
a “negligent order of the master in respect of the navigation 
and management of the vessel,’ and “under the circumstances de- 
clared.” The opinion is, therefore, not to be given any broader 
interpretation.® 
Further than the duty just discussed, which must be performed 
by the master, is there any general obligation imposed upon the 
owners to furnish the seaman at all times with good treatment, and, 
if so, what officers are included in its performance? That such an 
obligation is implied in the contract of shipment to the extent of 
making the owners liable for maltreatment of a seaman by the 
master, was the opinion of the minority judges in Gabrielson v. 
Waydell,* relying upon both text-books and cases, and the same 
view seems to have been taken by Judge Wheeler in the United 
States court. If the decision in the Circuit Court hinges entirely 
on the fact that the seaman was sick when assaulted by the master, 
then the rule to be derived from the case is but a statement in a. 
different form of that promulgated by Judge Sprague in Brown 
v. Overton, and may be written: that for any misconduct toward 
or maltreatment of a seaman after he has fa//en sick in the service 
of the ship, the vessel and her owners are liable in damages. That 


1 Cf. The Gov. Ames, 55 Fed. Rep. 327; The City of Alexandria, 17 Fed. Rep. 390. 
2 189 U. S. 158, at 160. 

8 See The Troop, 128 Fed. Rep. 850, 858, 861. 

4 135 N. Y. 1, at 16-20 especially. 
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is, so far as the obligation of the owners to care for the seamen is 
concerned, there is no difference whether they are disabled by sick- 
ness or injury, and this is unquestionably the law.1 No reason 
suggests itself for making a distinction, and the duty is ordinarily 
stated in the text-books to include both causes of disablement.” 
But we believe that Judge Wheeler intended to state a broader 
ground of liability and to declare a vessel owner liable for any 
failure of the master to accord proper treatment to the crew, 
whether sick or well. The language used by the learned judge is, 
“To wrongfully make a seaman sick or sicker would seem to be as 
much a breach of the duty to cure as wrongful neglect to cure 
existing sickness would be.”® The duty referred to by the court is 
the duty to cure, but the principle involved is the same. Indeed 
Judge Betts says in The Atlantic: * “The term cure was probably 
employed originally in the sense of taking charge or care of a 
disabled seaman and not in that of positive healing.” 5 

Both law and reason seem to point to the liability of vessel and 
owners for the master’s personal failure properly to treat a seaman 
as well as for his neglect to enforce good treatment of the mariner by 
others. That this duty of the master to refrain from personal acts 
of violence has not always been held to be a contractual one, and 
especially of the sort for the breach of which the owners are respon- 
sible, is undoubtedly true. For while, in the case of Croucher v. 
Oakman,’ the Supreme Court of Massachusetts held the owners of 
a bark liable in contract to the mate, for an injury sustained by the 


1 Reed v. Canfield, 1 Sumn. (U. S.C. C.) 195; The Ben Flint, 1 Biss. (U. S. C. C.) 
562; The A. Heaton, 43 Fed. Rep. 592, at 595; ¢f The Iroquois, 194 U.S. 240; Laws 
of Oleron, Arts. VI., VII.; Laws of Wisby, Arts. XVIII., XIX.; Laws of Hanse 
Towns, Arts. XXXIX., XLV.; Ordinances of Louis XIV., Bk. III., Title IV., 
Art. XI. 

2 2 Parsons, Shipp. and Adm., 1869 ed., 81; Curtis, Merchant Seamen 27-28; 
Abbott on Shipping, Part 2, ch. 6, s. 3. 

8 67 Fed. Rep. 342, at 344. _ 

# Abb. Adm. 451, at 480. 

5 Although the decision of the Circuit Court in the Gabrielson case rests in part 
upon the opinion of the Supreme Court of the United States in Railway Co. v. Ross, 
112 U. S. 377 (holding the conductor of a train not to be a fellow servant of the engi- 
neer), a case which has been considerably shaken by later adjudications of the same 
tribunal (R. R. Co. v. Baugh, 149 U. S. 368, and R. R. Co. v. Conroy, 175 U. S. 323), 
the circumstance does not affect the force of Judge Wheeler’s reasoning upon the 
maritime principle involved. And indeed he would have no cause to reach a different 
result to-day when it is considered that the third proposition in The Osceola fails to 
include the ship-master in the enumeration of those engaged in the common employment 
aboard the vessel. 6 3 Allen 185. 
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act of the master in wounding and discharging him in a foreign 
port, the district court of the same state in a similar case — brought 
against, the master — did not comprehend the personal tort to be a 
violation of the contract of hiring.! But if the master is under an 
obligation to protect his crew, then, @ fortiori, his own maltreatment 
of the seaman is a denial of the protection, and ship and owners are 
liable whether we describe the offense in words of ill treatment or 
not. And the liability follows whether the master is acting “ for 
the owner ” or is merely satisfying a personal grudge. Either is a 
breach of the positive duty owed the mariner. 

Undoubtedly a vessel owner is liable to a third party for such 
acts only as are committed by the ship captain when acting within 
the scope of his employment, but a seaman is not such a stranger. 
He and the owners are bound together by contractual ties, and by 
contract the ordinary duties of one person to another, in the com- 
munity, can be greatly extended. The additional obligations need 
not always be expressed. They are sometimes implied, as in the 
case of the carrier. The law imports many promises into the con- 
tract of a carrier with its passengers. One is that the passenger 
shall be carried safely, and if he be injured through the careless- 
ness or violence of the carriers’ agents, the passenger has a right of 
action to recover damages for breach of the contract. We see no 
reason why the seamen’s claim to compensation for physical inju- 
ries cannot be founded upon a similar principle? Nothing can be 
gained by regarding the seaman’s suit for damages as a claim for 
“ additional wages.”° Indeed we maintain that, except as given in 
the form of a penalty by statute, no wages can be recovered for any 
period beyond the termination of the contract of service by the 

completion of the voyage shipped for. The exception established 
by Judge Woods in Meyers v. Hopkins,‘ allowing the seaman wages 
until restored, regardless of the ending of the voyage, in the case 
of injuries received through the negligence or misconduct of an 


1 See Crapo v. Allen, 1 Sprague (U. S. Dist. Ct.) 184. 

2 See 2 Parsons, Shipp. and Adm. 26 eé¢ seg., at 29 and 30 especially; Benedict, Ad- 
miralty, 3d ed. § 309. In Spencer v. Kelly, 32 Fed. Rep. 838, the court charged the 
jury, “To make the defendant liable for the conduct of the master of his vessel, it 
must be shown that in the infliction of the injury complained of in this case the master 
was acting within the scope of his duty as such master, and in the exercise of his con- 
trol over the plaintiff on that occasion.” But the cause was not regarded by the court 
as anything more than an action of tort. 

8 See Brown'v. The Bradish Johnson, 1 Woods (U. S.) 301. 

4 1 Woods (U. S.) 170, cited under 1, supra. 
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Officer, is, it is submitted, unsound in principle. Furthermore the 
seaman does not sue for wages alone. His action is ordinarily 
described, in the technical language of the libel, as a cause of dam- 
age, or of damage for personal injuries This is comprehensive 
and would seem to embrace all the damage he has suffered by 
reason of his injury, physical and otherwise. He asks for the 
expenses of his maintenance and cure and for the wages of the 
voyage, if the ship has not paid these bills as the maritime law 
requires, and in addition he seeks damages for the assault or 
injury itself? 

Whatever ground is taken as the correct one for holding ship 
and owners for an act of violence committed by the master upon a 
seaman, there does not seem to be any justification for the deci- 
sion of the Court of Appeals in Gabrielson v. Waydell. In the 
first place, there was sufficient evidence to warrant the jury in 
finding that the plaintiff was sick upon the occasion in question, 
and that he had a reasonable excuse for his failure to give prompt 
obedience to orders. The master’s brutal assault upon him was, 
therefore, a neglect to accord that treatment and care which the 
maritime law has always stipulated should be furnished the dis- 
abled mariner, with a resulting liability upon ship and owners for 
breach of the obligation. And furthermore, leaving out of con- 
sideration the existence of any duty upon the part of the master 
to protect a seaman from injury — by the acts of others or by his 
(the master’s) own acts —it is submitted that the conduct of the 
master in this case was so much within the line of his duty as 
to make the owners liable under the law of agency. Had the 
master assaulted Gabrielson out of mere spite, it might very well 
have been questioned whether the owners were liable for the 
offense as principals; but the facts do not present such a case. 
The blows were delivered, as the evidence shows, in the course of 
the master’s endeavor to secure obedience from, as he supposed, a 
refractory seaman, and the mere fact that he may have misjudged 
the plaintiff or have used more force than was reasonable and 
necessary does not make the act any less one within the scope of 
his employment or release the owners from liability. It is now 
well recognized that the wilfulness of the agent’s act is no excuse, 


1 See Curtis, Merchant Seamen 337, speaking of a libel for assault. 

2 Cf. The City of Carlisle, 39 Fed. Rep. 807, at 817; The Troy, 121 Fed. Rep. got, 
at 906; The Svealand, 132 Fed. Rep. 932; s. c. 136 Fed. Rep. 109; and see also 
Croucher v, Oakman, supra, at 188; Memphis Co. v. Hill, 122 Fed. Rep. 246, at 247. 
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if the act were within the general scope of the authority conferred 
upon him, and the character of wilfulness, per se, does not place 
the act without the limits of such authority.) 

Excepting the liability for failure of the master to treat his crew 
with decency, we have not been able to discover any general 
obligation to accord the seamen good treatment so imposed by 
the maritime law as to make ship and owners liable to an indem- 
nity for injuries occasioned by a single act of violence upon the 
part of some other officer. Both books and cases contain fre- 
quent allusions to the humane character of the treatment which the 
mariners must receive on board ship;? but the language used is 
very general, and in place of prescribing a duty which the ship- 
owners must perform through all the officers, is, we believe, but a 
description of the master’s duty to protect the seamen and keep 
the peace at sea. Thus Lord Tenderden says, “ The duties of the 
mariners and the master are reciprocal; from the former are due 
obedience and respect, from the latter, protection and good treat- 
ment.” We are led to the conclusion that the duty to furnish 
good treatment to the mariner and to protect him from ill ‘treat- 
ment are one and the same obligation, and that a breach is com- 
mitted only by the master’s failure to see that the obligation is 
carried out. Unless, therefore, the misconduct of an inferior offi- 
cer consists of frequent acts of oppression or violence, so that the 
master must be said to be in fault for not interfering in the sea- 
man’s behalf, or unless a single assault takes place in the master’s 
presence, in such a way that he can be said to have made it his 
own, the seaman would seem to have no remedy because of his 


1 It is difficul: to appreciate the weight of Judge Gray’s contention that the owners 
were not liable because the master’s act was “criminal in nature”; for the offense 
was civil as well, and as such quite within the scope of his authority as commanding 
officer of the vessel. Hence the owner’s civé/ liability would not seem to be affected. 
See Mechem, Agency § 745. The decision may be explained by the peculiar reluc- 
tance of the common law courts of New York to regard a wilful act as one commit- 
ted in the course of the agent’s employment: see Wright v. Wilcox, 19 Wend. (N. Y.) 
343; Rounds z. R. R., 64. N. Y. 129; and Mr. Curtis seems to have entertained a similar ° 
view of the limit of the principal’s liability. Merchant Seamen, 339-340. But this 
view we apprehend is not law to-day in most jurisdictions. Mechem, Agency §§ 740- 
741; Hughes, Admiralty § 106, note. 

2 See 1 Parsons, Maritime Law, 1859 ed., 476; Kay, Shipmasters and Seamen, 2d ed., 
331; Curtis, Merchant Seamen 26; Rice v. The Polly and Kitty, 2 Pet. Adm. (U. S. 
Dist. Ct.) 420; Magee v. The Moss, Gilp. (U. S. Dist. Ct.) 219, at 228; Gould a. 
Christianson, Blatchf. & H. Adm. 507; The Lizzie Burrill, 115 Fed. Rep. tors. 

8 Abbott, Shipping, Part 2, c. 4, s. 3. 
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_ contract with the owners. And the seaman is thus barred from 
recovery if the motive of the subordinate officer is personal to 
him. For an owner is liable under the law of agency, as we have 
found, only when the officer is acting within the scope of his 
employment. Furthermore, if there be no guaranty of good treat- 
ment by all the officers at all times, binding the ship, the ves itself 
cannot very well be held liable for the act of the individual officer. 
The case is different from that of injuries occasioned by collision, 
or by a physical act such as was perpetrated in a recent case by a 
tugboat, rightly named The Bulley.? 

It might be well for the uniformity of the maritime law if the 
rights of seamen to general damages for physical injuries were 
made to depend entirely upon contract, but until the highest 
courts sanction a construction of the shipping contract so liberal 
as to include the duty of good treatment in its most comprehen- 
sive sense, his rights must be governed in part by the law of 
agency. In opposition to the liberal interpretation of the sea- 
man’s contractual rights, it will undoubtedly be suggested that it 
is extending the vessel owners’ liability to too great an extent, and 
so much so as to be unjust, to hold him for all the tortious acts of 
the ship’s officers towards a seaman. And the objection is cer- 
tainly of great weight. But when we consider the peculiar nature 
of the employment of a ship, — by owners who remain at home 
with almost no supervision over their property after the vessel 
sails from port, so that by necessity great responsibility is vested 
in their agents for the voyage, —the hardship is more apparent 
than real, and if either party is to suffer by reason of the situation 
it should be the owner and not the sailor. The officer is liable 
over to the owners for his misconduct, and if the former be finan- 
cially worthless the owners are better able to bear the loss than the 
injured mariner. Furthermore, the admiralty does not award dam- 
ages for personal injuries with the same liberality as do courts of 
law. Nevertheless, the wisdom of adopting too sweeping a con- 
struction may well be doubted.® 

One thing, however, seems clear in principle, which is, that if 


1 138 Fed. Rep. 170, ranging alongside another vessel and deluging her with steam 
and hot water. 

2 See The Gen. Rucker, 35 Fed. Rep. 152, at 158. 

8 And yet it is difficult to term that law satisfactory which excuses an owner if his 
officer is careful to exercise his brutality upon a well seaman, but declares him respon- 
sible should the mariner happen to be ill. 
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the seaman be denied a right of action against the owners for a 
hurt received as the result of an uncalled-for assault by a subordi- 
nate officer, not connected with the performance of his personal 
duties, it is wot because they are fellow servants. The seaman’s 
status is suz generis, totally unlike that of workingmen on land, 
and the fellow servant doctrine, it is respectfully submitted, is not 
amphibious. After they had adopted the doctrine the federal 
courts did not construe it to cover all the relations of the ship’s 
company. Thus we find Judge Addison Brown, in The Scotland,} 
a case of negligent treatment after injury, making this statement: 
“The cbligation of the master in this respect was an obligation 
wholly independent of their relation as fellow servants in navi- 
gating the ship.” And we quote again the words of the Circuit 
Court of Appeals in The Troop: ‘“ The master and the crew are 
fellow servants only as to matters connected with the navigation 
of the ship.” In The Osceola,? however, the Supreme Court did 
not find it necessary to express an opinion on the second question 
suggested by the lower court, namely: “ Whether in the xaviga- 
tion and management of a vessel, the master of a vessel and the 
crew are fellow servants,” although they subsequently declared, 
in a dictum, that the other members of the ship's company were 
so related. The case was decided by answering the other ques- 
tions presented by a resort to the maritime law, the court holding 
that, according to well-recognized principles of the admiralty, the 
ship was not liable in damages for the negligence complained of. 
The point we desire to impress is, therefore, this: if it is unneces- 
sary to turn to the common law to decide that a ship is not liable 
for the negligence of the master in matters of the vessel’s navi- 
gation and management, it is unnecessary also when the negligent 
act is that of some other officer. And the case is not different 
when in place of negligent navigation and management we have 
an intentional wrong committed on board the ship, or in the 
course of her employment, whether the act is connected with the 
offender’s duties or wholly outside them. The fellow servant 
doctrine in both instances is superfluous. 

In The Iroquois* Mr. Justice Brown says: “The general prin- 
ciple of law that a person entering a dangerous employment is 
regarded as assuming the ordinary risks of such employment is 


1 42 Fed. Rep. 925. 2 189 U. S. 158, at 160 and 168. 
8 194 U.S. 240, at 243. 
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peculiarly applicable to the case of seamen.”! Not even at 
common law, however, does the employee assume the risk of 
injury through the employer’s failure to fulfil his positive duties.? 
Nor, furthermore, would it seem the risk of injury by the abusive 
treatment of a superior placed over him with authority to command 
him, as in the case of a seaman.® The law certainly justifies the 
conclusions reached in The General Rucker and Memphis Co v. 
Hill. The power of the ship-master over seamen is great, includ- 
ing, as it does, the right to punish for offenses, a prerogative in no 
way possessed by foremen or superintendents on land. To say, 
therefore, that master and seaman are “ fellow servants” when the 
former is exercising this authority is little short of the ridiculous. 
Nor can we perceive the relation of fellow servants to exist when 
a subordinate officer of a vessel is exerting his authority, as a 
commander, to compel obedience to his lawful orders. If the 
master act with moderation, when chastising a seaman, neither he 
nor the owners are liable. If he exceed the bounds of reason- 
ableness, the act is a breach of the seaman’s contract. And 
similarly, if the subordinate officer act immoderately, the owner 
must bear the consequences according to the accepted rules of 
agency, if the command and its attempted enforcement took place 
in the course of his employment. Otherwise there is no liability 
at the maritime law. 

Under no doctrine of the admiralty can ship or owners be held 
in damages for the act of one seaman in assaulting another, unless 
at the time the offender happens to be acting as an officer of the 
vessel, assuming, of course, that there is no neglect on the part of 
the master. 

Rule 16 of the Admiralty Rules of the Supreme Court provides 
that, “In .all suits for an assault or beating on the high seas, or 
elsewhere within the admiralty and maritime jurisdiction, the suit 
shall be zz personam only.” As a result the federal courts have 
persistently refused to entertain jurisdiction of a damage claim for 
an assault, when joined with'a libel zz rem for wages. But where 


1 But see Rothwell v. Hutchinson, 13 Ct. of Sess. Cas. (4th ser.) 463. 

2 1 Labatt, Master and Servant §§ 2 and 270; Kalleck v. Deering, 161 Mass. 469, 
at 470, 471. 

8 See Wood, Master and Servant 875; 2 Labatt, Master and Servant § 537, at . 
p. 1540. 

* See The Guiding Star, 1 Fed. Rep. 347, and cases cited; The Lyman D. Foster, 
85 Fed. Rep. 987; The Falls of Keltie, 114 Fed. Rep. 357. 


i 
x 
| 


LIABILITY FOR INJURIES TO SEAMEN. 443 


the libel has proceeded on the theory that the master was at fault 
in not preventing the act of abuse, a proceeding against the ship 
has been sustained notwithstanding the rule,! and even when the 
master joined in maltreating the seaman.2_ The reason given for 
the exception is that the action is founded upon something more 
than the mere tort because of the existence of a distinct duty on 
the part of the master. In other words, the gravamen of the com- 
plaint being breach of contract, the 16th rule does not exempt 
the ship from seizure merely because the act constituting the - 
breach consisted of an “ assault or beating.” And this view is 
supported by no less an authority than the learned author of 
Benedict’s Admiralty.2 We respectfully submit that it is sound. 

The conclusions reached may be summed up as follows: 

(1) That in the case of an injury by accident, the seaman is 
entitled to no indemnity. 

(2) That in the case of an injury resulting from negligence there 
is likewise no right to an indemnity, unless the act or acts of 
negligence constitute a breach of some contractual duty. 

(3) That in the case of an z#tentional injury no indemnity can 
be recovered, unless the wrong also amounts to a breach of a 
contractual duty or unless the offender was at the time acting as 
the agent of the owner and within the scope of his employment. 

(4) If any injury happen while the seaman is in the “ service 
of the ship,” he is entitled to maintenance and cure, to his wages 
and a passage back to the port of shipment, or the cost of the 
same —in the absence of wilful misconduct upon his own 
part. 

(5) If an zxtentional injury is a breach of the shipping contract, 
the ship, in America, is liable zz rem. 

These statements, we believe, represent the law. The questions 
to be settled include the enumeration and definition of the implied 
obligations of the shipping contract (especially with respect to the 


1 The Marion Chilcott, 95 Fed. Rep. 688. 

2 The Lizzie Burrill, 115 Fed. Rep. 1or5. 

8 The American Admiralty, by E. C. Benedict, 3d ed. § 309, but see The 
Guiding Star, 1 Fed. Rep. 347, at 348. In The Miami, 78 Fed. Rep. 818, Judge 
Toulmin dismissed a libel i rem by a “stowaway,” seeking damages for personal 
injuries inflicted by the master, on the ground that the libellant was a trespasser and 
there had been no breach of a contractual or maritime duty owed him, declaring that 
the suit was not in the nature of an action upon the case (as contended by libellant), 
but an assault and battery and hence within Rule 16. This judge was also the author 
of the opinion in The Lizzie Burrill. 
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treatment due the mariner), the delimitation of the duration of 
the disabled mariner’s right to cure and maintenance and of 
the period during which he is entitled to wages, and a decision 
as to the adaptability to the admiralty of the fellow servant 
doctrine. 


Fits-Henry Smith, Jr. 


35 ConcREss St., Boston. 
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RESPONDEAT SUPERIOR IN ADMIRALTY. 


HAT there could hardly be greater injustice than to take A’s 
property and give it to B because C has injured B seems 
clear, yet that is the result of the maxim respondeat superior plainly 
stated. It does not help the matter to explain that C was A’s 
servant and was doing A’s work at the time, if no fault can be 
brought home to A, either in the selection of his servant or in 
any other way. If this same act of C’s is criminal, logic requires 
that A should also be liable criminally for the same act of his ser- 
vant, but our courts have never gone so far as that. The common 
law courts have, however, carried this doctrine, according to Sir 
George Jessel, Master of the Rolls, “ very far indeed,” “ quite far 
enough,”? and have been at times at great pains to introduce 
exceptions, mitigating the harshness and severity of it, whenever 
they could, as, for example, denying the liability of the master to 
a servant for negligence of a fellow servant. Mr. Justice Holmes, 
in two articles on Agency in the HARVARD LAW REVIEW,? shows 
clearly the injustice of the maxim, and says in effect that it isa 
legal fiction resting on no ground of logic or good sense, but so 
entwined into our common law as to be ineradicable; that the 
reasons given for it by judges are neither good nor consistent. It 
would seem, then, that there should be no desire on the part of 
any one to extend a doctrine so unjust, but that the object should 
be to keep it within its present limits or even to restrict it. Judge 
Ware, in the case of The Rebecca,’ discusses admirably the ques- 
tion as a matter of natural law and justice, and says: “ But as it is 
a rule founded merely in expediency:and not in natural justice, 
except so far as the principal has derived a benefit from such 
acts, public policy must also determine to what cases the rule shall 
extend,” 

The purpose of this paper is to show that the doctrine has no 
place in the admiralty law, and that nevertheless it has been quite 
recently inadvertently and unnecessarily introduced and carried 
by the admiralty courts in certain directions even farther than at 


1 Smith zv. Keal, 9 Q. B. D. 351. 2 4 Harv. L. REV. 345; 5 dd. 1. 
8 1 Ware 187, at 206. 
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common law, and that, having imported the doctrine in recent 
years into the maritime jurisprudence, the admiralty courts are 
now applying common law rules in trying to limit it, instead of ap- 
plying at the outset the rules of the admiralty law governing such. 
cases, which have been nicely adjusted and made uniform in various 
countries during centuries of commercial intercourse. 

Actions in admiralty are divided into two great classes, actions 
in rem and actions 7n personam. Actions arising ex delicto may be 
brought either zz vem or in personam. It is only with actions 
arising ex delicto that we need concern ourselves, for respondeat 
superior in its proper sense does not apply in any other kind of 
action. Now, in actions 7 vem in admiralty for damage, or er 
delicto, the liability of the ves is a thing by itself, peculiar, unlike 
anything at common law: the ves is personified, is sued and pro- 
ceeded against and brought into the custody of the court, and is 
held liable on grounds which are entirely distinct and apart from 
the fault or liability of the owners. The liability of the res and that 
of its owners 22 personam are by no means coextensive and identical. 
For instance, a vessel under charter, though navigated by the 
charterer and his crew, is liable 2% vem for a collision, but the 
owners of the vessel would not be liable zz personam? The vessel 
is treated as “an offending thing,” and is liable zz vem to those 
whom she injures without regard to the persons who are navigat- 
ing her. The liability 2% rem does not depend upon the liability 
of her owners resting upon their responsibility for the acts of their 
servants. In other words, the liability does not rest upon respon- 
deat superior at all. Judge John Lowell even went so far as to 
say that if a ship were stolen from her owners and navigated by 
pirates, she would be liable zz vem for a collision occurring while 
so navigated, if she could be shown to have been violating the rules 
of safe navigation? 


1 Workman v. New York City, 179 U.S. 573; Crisp v. U. S., etc., S. S. Co., 124 
Fed. Rep. 748, 749. 

2 Clifford, J. in The China, 7 Wall. (U.S.) 53-70; Homer Ramsdell Co. v. Com- 
pagnie, etc., 63 Fed. Rep. 845, 851; The F. C. Latrobe, 28 Fed. Rep. 377-379. 

8 The Arturo, 6 Fed. Rep. 308, 313; The Malek Adhel, 2 How. (U. S.) 210, 233, 
234; Sherlock v. Alling, 93 U. S. 99, 108; The China, 7 Wall. (U. S.) 53, 68; Ralli a. 
Troop, 157 U. S. 386, 402, 403; The John G. Stevens, 170 U.S. 113, 120; Workman z. 
New York City, etc, 179 U. S. 552, 573; The Barnstable, 181 U. S. 464, 467, 468; The 
Bulley, 138 Fed. Rep. 170; Henderson v, Cleveland, 93 Fed. Rep. 844, 846, 847 ; Thomp- 
son Nav. Co. v. Chicago, 79 Fed. Rep. 984, 985; The Belknap, 2 Low. 281-283; The 
R. B. Forbes, 1 Sprague (U.S. Dist. Ct.) 328; The Ticonderoga, Swa. Ad. 215; The 
Ruby Queen, Lush. 266. 
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A careful perusal of the authorities above referred to cannot fail 
to convince any one that the liability 2 vem ex delicto in the admi- 
ralty has no connection with the law of master and servant or with 
the maxim respondeat superior. 

Actions im personam in admiralty are much less common than 
actions iz vem. It is so much easier to arrest the ves and at once 
get good sccuiity, a sale if necessary, clear of all prior liens, and 
avoid all embarrassing questions as to joinder of parties, ownership, 
etc., that it is always done when it is possible. Still it is some- 
times necessary to proceed zm personam, and in these cases also in 
recent times our courts of admiralty (certainly the lower ones) 
have inadvertently and unnecessarily as it seems, introduced and 
expanded the doctrine of vespondeat superior. 


‘“‘The maritime law as to the position and powers of the master and the 
responsibility of the vessel is not derived from the civil law of master and 
servant, nor from the common law. It had its source in the commercial 
usages and jurisprudence of the middle ages. Originally the primary lia- 
bility was upon the vessel, and that of the owner was not personal but merely 
incidental to the ownership, from which he was discharged either by the 
loss of the vessel or by abandoning it to the creditors.” ? 


But later, for convenience, a personal liability was admitted, 
which the owner could limit to the value of his share in the 
vessel.2. This personal liability, however, was not coextensive with 
the liability zz vem3 And it did not depend upon the civil nor 
common law of master and servant, nor upon the maxim vespon- 
deat superior, as shown above. 

Judge Story lays down the rule for this class of actions in The 
Marianna Flora,‘ repeated in The Palmyra,° and approved by Judge 
Blatchford delivering the opinion of the Supreme Court in The 
Max Morris.® It is this: 

In cases of marine torts courts of admiralty exercise a conscien- 
tious discretion, give or withhold damages upon enlarged princi- 


1 Mr. Justice Swayne in the case of The China, 7 Wall. (U. S.) 53, 68; repeated 
by Mr. Justice Gray in The John G. Stevens, 170 U. S. 113, 122; and in Homer Rams- 


dell Co. v. Comp. Gen. Trans., 182 U. S. 406, 413. See also The Rebecca, Ware 187; 


The Bulley, 138 Fed. Rep. 170, 172, 173; The F. C. Latrobe, 28 Fed. Rep. 377-379; 
Ralli v. Troop, supra. 

2 The Rebecca, Ware 187; 15th Adm. Rule of Sup. Ct. of U. S.; The F. C. 
Latrobe, 28 Fed. Rep. 377-379; Henderson v. Cleveland, 93 Fed. Rep. 846, 847; 
Admiralty Rule 54 e¢ seg. 

8 Workman v. New York City, 179 U. S. 552, 573; The F. C. Latrobe, supra. 

4 11 Wheat. (U. S.) 1, 54. 5 12 Wheat. (U.S.) 1, 17. 6 137 U.S. 1, 13. 


i 

. 

if 

ii 

| 

| 


HARVARD LAW REVIEW. 


ples of justice and equity, and have not circumscribed themselves 
within the positive boundaries of mere municipal law. 

This does not mean, of course, that the conscience and discre- 
tion of the judge are substituted for definite rules of law. Sucha 
construction would be contrary to all our ideas and traditions; 
but it certainly does mean that the narrow and technical rules of 
the common law should not be brought in, where the more liberal 
and elastic rules of the admiralty are as just and effective, and that 
these rigid and narrow rules did not then obtain in admiralty, so 
far as marine torts were concerned.! 

We come, then, to consider what are some of the admiralty rules 
governing the liability of ship-owners zu personam in actions ex de- 
licto, if respondeat superior is not the rule in that jurisprudence. 
The original liability in marine torts was only zz rem, as shown 
above. This liability has now been extended to embrace actions 
in personam, for damage occurring through the negligence of the 
owners themselves or with their privity, and actions zz personam 
for damage occurring by collision caused by bad navigation of the 
ship, ¢f navigated by the servants of the ship-owners. This last ex- 
tension, however, is rather one of convenience and conscientious 
discretion, giving the injured party a greater opportunity to 
get jurisdiction of the offender, and at the same time limiting the 
doctrine of the offending thing, and it is not to be regarded as 
a general introduction of vespondeat superior into the admiralty 
jurisprudence. 

In collision cases the owner is liable zz personam, if the ship is 
being navigated by the owner or his servants, on the ground séc 
utere tuo ut alienum non laedas,? not on the ground of respondeat 
superior. If it is navigated by a charterer or his servants or a 
compulsory pilot, the owner is not liable zz personam because he 
is not navigating the ship, but it is only to collision cases that this 
rule applies, and it is not on the ground of respondeat superior, as 


1 Judge Choate says, in Homer Ramsdell Co. v. Comp. Gen. Trans., 63 Fed. Rep. 
845, 854, that the liability of the owners iz fersonam is the same in admiralty as 
at common law, and cites The Germania (9 Ben. 356); but this is a mistake, ¢. ¢., 
they are liable in admiralty for one-half damages, though the libellant is guilty of 
contributory negligence. The Max Morris, 137 U. S. 1, 15. 

They are not liable in admiralty for damages to a seaman injured by negligence of 
master, but only for maintenance and cure. The Osceola, 189 U. S. 158. 

(These were actions iw vem, but the reasoning and language cover equally actions 
in personam.) See also Workman v. New York City, etc., 179 U. S. 552, 562, 563. 

2 The China, «di sup. at 68. 
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shown above. The owner is not liable for negligence in other 
cases of marine ¢ort as a general rule, unless he is privy to it.) 

Eliminating collision cases and all classes of cases mentioned in 
the note (3), the only case decided by the Supreme Court of the 
United States, which looks towards a liability of an owner 7m fer- 
sonam for the negligence of his servant, to which he was not privy, 
is Leathers v. Blessing,? where a master who was part owner was 
sued jointly 7” personam with the other part owner for negligence 
of the master. The decree went against both, but the only thing 
argued and decided was the question of jurisdiction, whether the 
tort was maritime; the master was of course liable on the merits 
because the negligence was his own; the co-owner, it would seem, 
under the rules above laid down, was not liable. This question, 
however, was not taken, and the decree was against both. 

In actions by seamen against the owners for injuries received in 
the service of the vessel, we find a liability wholly different from 
that of the common law, more just, and in conformity with the rule 
laid down by Judge Story in The Marianna Flora. In this class of 
cases the seaman is entitled to his maintenance, cure, and wages 
to the end of the voyage, whether the servants of the owner were 
negligent or not, and whether the seaman was negligent or not, 
but not to damages unless his injury arose from the unseaworthi- 


ness of the ship, or from a failure of the owners to supply and 
keep in order the proper appliances of the ship. That is to say, 
the negligence of the owners themselves must be shown in order 
to warrant a judgment for damages; that they were privy to the 
negligence causing the injury.® 

Thus we find that in most actions 7% personam ex delicto “ priv- 
ity” of the owners is the catchword, just as in actions 7” vem “the 


1 It must be recognized, of course, that in cases by seamen or passengers against 
the owners of the vessel on which they were, the liability is guasi ex contractu and not 
strictly respondeat superior ; that this is also the ground of liability in cases of owners 
or ship’s company of a tow against the owners of the tug doing the towing ; that in cases 
of damage brought by ship-owner against dock-owner the liability is also guasi ex con- 
tractu ; that in cases of marine nuisance the ground of liability is sic utere tuo ut 
alienum non laedas, not respondeat superior ; that in cases of death the liability in 
admiralty is wholly statutory (The Harrisburg, 119 U. S. 199) and that cases where 
recovery was not had are cases of mon-respondeat superior and not of respondeat 
superior. 

2 105 U. S. 626. 

8 The Osceola, 189 U. S. 158. This doctrine of maintenance and cure was sanc- 
tioned in the exercise of a conscientious discretion even as applied to a stevedore in 
an action ex delicto, by the Supreme Court in The Max Morris, 137 U. S. 1, 13. 
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offending thing” is the catchword. If the owner is privy to the 
negligence, it is his own negligence for which he is liable, not 
the negligence of his servant. He is liable not on the ground of 
respondeat superior, but because he is negligent himself. For in- 
stance, it has been held that though his ship is liable for the 
negligence of a pilot taken by compulsion of law, the ship-owner 
is not liable i personam because there is no privity. If liable at 
all ix personam for negligence to which he is not privy, and as we 
have seen he is in some cases of collision, he can limit his liability 
to his interest in the ship and freight, and is liable only in the 
exercise by the court of a conscientious discretion and upon en- 
larged principles of justice, and not on the ground of respondeat 
superior. 

He is not liable, as a general rule, 2” personam ex delicto for dam- 
age occurring through faults of the master and crew in the man- 
agement of the ship, to which he is in no way privy.” 

Even in actions arising ex contractu this liability of the ship-owner 
for negligence of the master and crew in the management of 
the ship, formerly existing, has been done away with by the Harter 
Act,® so far as the contract of carriage is concerned, and it never 
existed in cases of seamen, as shown above, nor in actions er 
delicto, excepting in some collision cases, and even in them the 
ground of the liability is not respondeat superior. 

We see, then, that the liability in the admiralty for negligence er 
delicto rests upon grounds entirely distinct and apart from 7e- 
Spondeat superior, and if this liability is put upon the ground of 
respondeat superior, it naturally leads to much misconception, and 
the introduction into the admiralty of undesirable and technical 
doctrines belonging to the common law, such, for instance, as the 
doctrine of fellow servant wholly transplanted and at variance with 
the giving or withholding of damages upon enlarged principles of 
justice and equity according to the rule laid down by Judge Story 
in The Marianna Flora, a doctrine which has not stood the test of 
public opinion, and was modified by Lord Campbell’s Act in Eng- 
land, and, since then by acts passed by the legislatures of almost 
every state in the Union, but which unfortunately is being applied 
to-day by the lower admiralty courts of the United States all over 


1 The China, 7 Wall. (U. S.) 53; Crisp v. U. S., etc, S. S. Co., 124 Fed. Rep. 748, 


749; Ralli v. Troop, supra, at 423, 424. 
2 Crisp v. U. S., etc., S. S. Co., supra. 
8 27 U.S. Stats. at Large 445. 
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the country, though it has not yet had the sanction of a decision by 
the Supreme Court of the United States. 

It is to be hoped that it will not receive this sanction for the 
sake of the purity and uniformity of the maritime law and its just 
and effective administration, for the admiralty rules applied as they 
are by the court with a conscientious discretion and upon enlarged 
principles of justice and equity certainly seem preferable to the 
unjust rule of respondeat superior as limited and restricted by the 
technical rules of the common law courts. 

Then, too, it will be observed that if vespondeat superior is ad- 
mitted into the admiralty, while at the same time the compensating 
defense of contributory negligence is excluded, as it has been since 
The Max Morris,? the result will be that the liability of the owner 
for the negligence of his servants will be carried in the admiralty 
much further than it has been at common law, and this is not de- 
sirable, as shown in the beginning of this article. It may be true 
that the doctrine of the offending thing is quite as unjust as respon- 
deat superior; perhaps it is more so, but the introduction of re- 
spondeat superior will not mitigate the harshness of that doctrine, 
but will only increase the liability of the owner zz personam, and 
at the same time tend to breed misconception and confuse the 
fundamental principles of the admiralty jurisprudence. 

It must not be forgotten that in the admiralty the injustice and 
harshness of the doctrine of “the offending thing” is counter- 
balanced by limiting the liability of the owner to his interest in 
the thing: the introduction of some common law doctrines and the 
exclusion of others will disturb the whole balance of the maritime 
jurisprudence, which had, itwould seem, been nicely adjusted by 
the general sense of the commercial world during a number of 
centuries, and tend to destroy that uniformity of the general mari- 
time law, which is so important in commercial affairs. 

Frederic Cunningham. 

February 20, 1906. 


1 See article in 18 Harv. L. REV. 294, where the modern application of respondeat 
superior in the lower courts is abundantly shown. 

2 137 U.S. 1. 

8 Mr. Justice White in delivering the opinion of the court in Workman v. New York 
City, etc.,179 U.S. 552, says, at page 565, “ That under the general maritime law, where 
the relation of master and servant exists, an owner of an offending vessel committing 
a maritime tort is responsible, under the rule respondeat superior is elementary,” and 
cites Thorpe v. Hammond, 12 Wall. (U. S.) 408, and The Plymouth, 3 Wall. (U.S.) 35. 
At page 573 the learned justice says: “A recovery can be had i personam, however, for 
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a maritime tort when the relation existing between the owner and the master and crew 
of the vessel at the time of the negligent collision, was that of master and servant,” 
and cites the same two cases. 

The last statement seems to be a correct and accurate statement of the law, and was 
all that was necessary for the decision of that case. The first seems objectionable, 
because it includes cases other than collision, and so far as it does so is only a dictum, 
because the case was one of collision and it rests the liability upon respondeat superior, 
which seems, as shown above, to be a mistake. The cases cited do not support the 
proposition for which they are cited: the first being a case of the owner’s own negli- 
gence, and the second being decided wholly on the question of jurisdiction and dis- 
missed because the tort was not maritime. It seems likely that the second statement 
was what the learned justice intended to express when he wrote the first. Certainly 
the first statement cannot be reconciled with Judge Swayne’s statement as to the posi- 
tion and powers of the master under the general maritime law quoted above from the 
case of The China, a well-considered and leading and often cited case by the Supreme 
Court upon this subject. 

There are some interesting remarks bearing upon this subject in the February 
number of the Law Magazine and Review, at pp. 209-211, discussing the recent Liver- 
pool Conference of the International Law Association, and showing the diversity of 
the laws of the different countries in this respect, from which it would appear that 
the rules of the American admiralty law as expounded up to date by the Supreme 
Court of the United States are a just and moderate mean, in regard to the liability of 
ship-owners in actions ex deélicto, 
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Tue Coat Roaps Decision. — It has been remarked many times that 
the common law may be relied upon to meet, by the continual develop- 
ment of its fundamental principles, the complex conditions created by the 


constant evolution in the industrial organization. One of the most striking 
of modern instances of this capacity of growth in the common law is the 
astonishing progress in the working out of the detail of the exceptional law 
governing the conduct of public callings. So dependent are all com- 
mercial activities upon adequate service by the great companies which con- 
duct these public employments, that the general situation demands the 
stern code that all who apply shall be served with adequate facilities for 
reasonable compensation, and without discrimination. Enforcement of all 
branches of this law is necessary at all times; but the commercial com- 
munity is most interested to-day in the prevention of personal discrimina- 
tion. It is established now, past all qualification, that it is the duty of the 
common carrier to serve all alike who ask the same service, so that all 
shippers from a given point may compete with each other in distant 
markets upon equal terms. For it is now recognized that the slightest dif- 
ferences in the rate may result in the long run in building up one concern 
and in ruining its rival. 

This public condemnation of personal discrimination must have influenced 
the judges in coming to the striking decision handed down a few weeks ago 
by the United States Supreme Court. Mew York, New Haven, and 
Hartford Railroad et al. v. Interstate Commerce Commission, U.S. Sup. 
Ct., Feb. 19, 1906. The complaint in that case was filed by the Attorney- 
General under the provisions of the Interstate Commerce Act which forbid 
personal discrimination, charging that traffic was being moved at less than 
the published rates. It was shown that the Chesapeake and Ohio Railroad 
had sold to the New York, New Haven, and Hartford Railroad sixty 
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thousand tons of coal to be delivered to the buyer at $2.75 per ton; and it 
was averred that the price of the coal at the mines where the Chesapeake 
and Ohio bought it and the cost of transportation from Newport News to 
Connecticut would aggregate $2.47 per ton, thus leaving to the Chesa- 
peake and Ohio only about twenty-eight cents a ton for carrying the coal 
from the Kanawha district to Newport News, whilst the published tariff 
for like carriage from the same district was $1.45 per ton. Upon these 
facts the United States Supreme Court decided that there was in effect the 
evil of personal discrimination against other shippers in this arrangement ; 
and the final decree therefore was that the Chesapeake and Ohio was 
perpetually enjoined from taking less than its published tariff of freight 
rates, by means of dealing in the purchase and sale of coal. 

The paramount duty of the common carrier is to the public; it must do 
nothing inconsistent with that obligation ; and to carry its own goods at 
lower rates than it carries those of the shipping public will enable it to 
market those goods at lower prices than other shippers can make. Indeed 
it was a fact shown in the record of this case that the Chesapeake and 
Ohio, as a result of its being a dealer in coal as well as a carrier, had 
become virtually the sole purchaser and seller of all coal produced along 
its line of road. As the court points out, the inevitable tendency will be 
toward such monopoly if the common carrier is permitted both to deal in a 
commodity and to carry it. Asa carrier may reduce or entirely eliminate 
the profit upon transportation to market in making its calculations as to the 
margin of profit that it will require in buying and selling the commodity, 
the result must be that no other person can compete on equal terms with 
the carrier in his capacity as dealer. The court is content, it seems, to 
decide no more at present than that the carrier must charge ‘itself in its 
operations as a dealer with its own schedule rates as carrier; but much 
of its reasoning, if carried to the logical conclusion, would forbid the rail- 
roads to take the inconsistent positions of dealers and carriers. And indeed 
it seems that the possibilities of evil cannot be eradicated unless the 
common carrier is forbidden altogether to deal in the commodities which it 
transports.? B. W. 


ErFrect OF ESTOPPEL UPON A Contract VorpD ror Usury. — Much of 
the conflict as to the effect of usury upon a contract is unquestionably due 
to the differences in the usury statutes in the various jurisdictions. But this 
will not account for the many irreconcilable decisions in a single state, — in 
New York, for example, where, in spite of a very explicit statute declaring 
usurious contracts altogether void,! the authorities seem hopelessly at odds. 
It is believed that the differences in judicial opinion on such an apparently 
simple point are due to a failure by many courts to distinguish between 
situations where it is proper to apply the doctrine of equitable estoppel and 
where it is not. A recent New York case has held that in an action on a 
note void under the usury statute, the maker may be estopped to set up his 
defense of usury. Hungerford Co. v. Brigham, 95 N. Y. Supp. 867. This 


1 This radical principle may be found expressed in Attorney-General v. Great 
Northern Ry., 29 L. J. Ch. 794, and in Hannah v. People, 198 Ill. 77. 


1 1 Rev. Stats. 772, § 5; as amended, Laws 1837, c. 430, § 1. 
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decision, in holding that a thing absolutely void may be made valid by estop- 
pel, seems to violate the sound principle that the law should override the 
conduct of parties, and not the conduct of parties, the law. Although the 
decision finds support in New York® and elsewhere,‘ in closely analogous 
classes of cases the law is well settled otherwise. For instance, contracts 
void as against public policy cannot become enforceable by estoppel,® nor 
can a married woman, by asserting that she is unmarried, be estopped to show 
her coverture,° nor an infant his infancy.’ So one representing a contract 
not to be within the Statute of Frauds is not estopped.* The reason given 
by the courts for the distinction between usurious contracts and other void 
contracts — that if the estoppel is not allowed, the party for whose protec- 
tion the statute was passed may find it a sword against him — is precisely 
as applicable to other classes of void contracts as to which the law is settled 
beyond dispute. 

We might conceivably, however, shut our eyes to the technical impropriety 
of the present decision if in no other way could the deserving plaintiff recover 
adequate damages, on the ground that, after all, the common law court, in 
allowing an estoppel at all, is using this equitable device to work out a just re- 
sult. But we are saved the necessity for this departure from logic, for the 
mage even if he fails on the usurious obligation, has several courses open to 

im. First, a usurious note is often given, as in the principal case, as security 
for, or payment of, an antecedent indebtedness, and if the law should declare 
the note unenforceable, it would forthwith revive the old claim.® Or if the 
note were taken for present value, there would be a quasi-contractual recov- 
ery of the amount given.” Further, in almost any case where, because of a 
controlling rule of law, the estoppel could not be set up, the courts would 
strain the language or conduct relied upon as a misrepresentation in order to 
give an action of deceit against the fraudulent person. As a general rule, then, 
there seems no good reason for allowing an estoppel to make valid a void 
contract. To this rule there is only one well-recognized exception. If a 
contract may be entered into either innocently or in a way that according to 
a statute will vitiate the resulting contract, an estoppel may be raised against 
one who, though in fact using the improper way, has represented that he used 
the other." 

Some courts would support the present decision by asserting that the 
statute, though saying “ void,” really means “ voidable at the election of 
the defrauded party.” This may, in many cases, be a proper construction 
of the statute ;/* but where the statute is as clear and unequivocal as the 
one upon which the present case turns, the legislature and not the courts 
should give the remedy. 


2 National Granite Bank v. Se 176 Mass. 547 . 
8 Payne v. Burnham, 62 N. 69; but cf Veeder v. Mudgett, 95 N.Y. 295, 310, 


Il. 
ai. es v. McAllister, 99 Ga. 557; contra, Chamberlain v. M’Clurg, 8 Watts & S. 
Pa. 
6 Lowell v. Daniels, Mass.) 161; v. Garla 
7 Sims v. Everhardt, 102 2 U. S. 300. And see 11 Harv. L. RE 
8 Brightman v. Hicks, 108 Mass. 246. 
® Pollard v. Scholy, Cro. Eliz. pt. i. p. 20. 
Pullman’s Car Co. v. Transportation Co., 171 U.S. 1 
11 Veeder v. Mud a 95 N. Y. 295; Mutual Life Ins. Co. 2. Corey, 135 N. Y. 326; 
Smith v. Weeks, 65 t. 506. 
12 Cf. Ewell v. Teme, 108 U. S. 143. 


Brown v. First Nat. Bank, 137 Ind. 655. 
nd, 2 Mack} (D. C.) 113. 
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PosITION OF DISCLOSED PRINCIPAL UNDER WRITTEN CONTRACT MADE 
By HIS AGENT.— The determination of a disclosed principal’s position 
under simple written contracts purporting to be made by the agent person- 
ally, has given rise to conflicting views." Of course, even though the con- 
tract appears to be the agent’s, if from its face there may be gathered an 
intention that the agent shall not be bound, he is not liable. Such, ina 
recent English case, was found to be the fact. Morley v. Makin, 22 T. L.R. 
7 (K. B. Div.). But where, prima facie, the agent appears to be person- 
ally contracting, the accepted English law is that the third person has his 
option to sue either the agent or the disclosed principal, and the latter may 
enforce the contract as his own.? In this country there is no holding on 
the agent’s liab:/.ty, and what little square authority is to be found on the 
principal’s pe<.con is conflicting. This permits an examination of the ques- 
tion on principle® A careless assimilation is often made of the case of 
disclosed principal to the doctrine of undisclosed principal. The latter, of 
course, cannot be explained on any theory of contract. It is a distinct 
principle of the law of agency, founded on the practical identification from 
a business view of principal with agent. But when the principal’s name is 
disclosed, a different situation arises. Only one contract is in fact made. 
Here the law of agency makes no peculiar demands, and the law of con- 
tracts should control in creating but a single liability. 

This is so where the agreement is oral; but in case of written contracts 
the “ parol evidence rule ” asserts itself. This is really not a rule of evidence 
at all, but embodies rules of substantive law.® As applied to contracts, it 
means that a writing expressing the terms of the contract is deemed the 
conclusive expression of intention of the parties. If, then, this rule have any 
vitality, the English doctrine is a clear infringement. The disclosed prin- 
cipal’s liability has been defended on two grounds overlapping each other 
somewhat. It is suggested, on the one hand, that the principal may use any 
signature he pleases, and therefore the signature of the agent is really the 
principal’s. This is a bald non sequitur. Of course-the principal may use 
the agent’s name as his business name, and when he does so he is liable.® 
Further, if the agent’s name is the disclosed principal’s, the English doctrine 
giving an optional right against agent or principal is indefensible. The second 
argument is, that to show that the principal was in fact meant and not the 
agent is not varying the instrument, but only explaining it.’’ This is in- 
genious, but contrary to fact. If X does business in his own name, and a 
contract is made by A, his agent, A cannot truthfully be identified as 


other than A. (If an omitted party may be introduced, why not an omitted 


term of the contract?) As far, then, as an action on the contract is con- 
cerned, the presumption of election to hold the agent should be conclusive. 
If, however, the parties intended that the principal be liable and have simply 


1 The authorities are collected in Wambaugh, Cases on t “gl 548-582; see also 
Barbre v. Goodale, 28 Ore. 4653 Ferguson v. McBean, 91 Cal. 63. 

2 Higgins v. Senior, 8 M. & W. 834; Calder v. Dobell, L. R. 6 C. P. 486; see also 
2 Smith’s Lead. Cas., 11th Eng. ed., 413 ff. 

8 The rule as stated by American text-writers accords with the English doctrine. 
Story, Agency § 160,a; Clark & Skyles, Agency 758. 

* See Byington v. Simpson, 134 Mass. 18, 

6 Thayer, Prel. Treat. Ev. 2% et seq. 

6 Trueman v. Loder, 11 Ad. & E. bo. This is also the case in the suggested analogy 
of a dormant partner represented by the ostensible partner’s name. 

7 This line of reasoning is equally applicable to sealed instruments, yet no one thinks 
of applying it. 
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failed to express their intention perfectly, an erroneous legal liability has 
been created through mutual mistake. ‘The case therefore is a proper sub- 
ject for reformation and rescission.* Here the use to which parol evidence 
is put is legitimate — equitable relief based on mutual mistake. The situa- 
tion is analogous to the cases where a sealed instrument is signed by one 
partner under mistaken belief that all are thereby bound. Equity will give 
effect to this intention by reforming the instrument.’ In a bill for equitable 
relief, however, stronger proof of the alleged intent of the parties is required 
than in an action on the contract.” 


Vauipity OF TrusT PERFORMABLE OUTSIDE OF JURISDICTION OF ITS 
CREATION. — Where a2 testamentary trust is created in one state to be ad- 
ministered in a foreign state, an interesting question at once arises as to 
which law is to determine the validity of the trust. In the case of realty it 
would seem that the /ex rez sitae must govern as in all other cases involving 
the creation of an interest in land.’ In a trust of personalty, the validity 
of the bequest should be determined by the law of the testator’s domicile. 
Thus, where a gift of personalty to a foreign corporation to be invested in 
land is valid by the ex domicilii of the testator, it is not affected by the statute 
of mortmain of the state of administration.?_ The executor may receive the 
bequest in the former state ; the latter state does not forbid the investment 
of the money in land. So a testamentary trust, good by the law of the 
state of its creation, is not invalidated by the fact that in the state where 
administration is to occur such a trust would be bad for indefiniteness of 
object.2 And the result is similar where the trust contravenes the rule 
against perpetuities of the latter state.“ Where, however, the trust is too 
remote by the 4x domicilii of the testator, it is said that it is not against the 
policy of that law to allow the creation of a perpetuity abroad, and that 
therefore the trust is valid if not opposed to the law of the state of adminis- 
tration ; and the same may be said as to a trust contrary to the mortmain 
statutes of the testator’s domicile.® This result seems based on the assump- 
tion that the Zex domicilii of the testator allows the validity of such a trust 
to be determined by the foreign law. Where, therefore, the limitation is 
too remote by both laws, it must certainly be void. 

Where an equitable conversion occurs, the question is more intricate. 
A devise of land on trusts which are invalid by the ex rei sitae but accom- 
panied by a direction to sell and invest the proceeds on trusts which are 


8 See Wake v. Harrop, 6 H. & N. 768. 

® See McNaughten v. Partridge, 11 Oh. St. 223; 2 Ames, Cas. Eq. Jur. 220, n. 2. 
When the Statute of Frauds requires a writing, reformation in conformity with the oral 
bargain could Fag macy not be obtained under the prevailing English doctrine. See 
2 Ames, Cas. Eq. Jur. 299, n. 2. 

W See Hough v. Smith, 132 Ala. 204; 2 Ames, Cas. Eq. Jur. 312, n. 2. 


1 Acker v. Priest, 92 Ia. 610. 

2 Canterbury vz. A. C. 89. 

8 ag Sa Palmer, 91 Fed. Rep. 948; Fellows v. Miner, 119 Mass. 541; and see 
Jones v. Habersham, 107 U. S. 174. 

* Cross v. U. S. Trust Co., 131 N. Y. 330; Dammert v. Osborn, 140 N. Y. 30. 

5 Hope v. Brewer, 136 N. Y. 126; Vansant v. Roberts, 3 Md. 119; and see Gray, 
Rule against Perpetuities, 2d ed., 266. 
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valid by the law of the place of administration, has been held invalid.® 
But the view now generally prevailing in this country seems to be that such 
a devise is valid, if immediate and absolute conversion of the property is 
directed ;" otherwise not. This seems the more satisfactory result, as it 
is but another application of the doctrine that the holding of property in a 
foreign state on remote limitations is not opposed to the law of the domestic 
state. Soa devise of land in Italy to a trustee to sell and invest the pro- 
ceeds in English land was held valid, even though by the Italian law land 
could not be held in trust.® The result of this case seems questionable 
in view of the absolute prohibition of all trusts in land by the Italian law, 
though it may possibly be supported on the theory that a trust obligation, 
unaffected by Italian law, attaches to the proceeds of the land when 
sold under the terms of the will. The converse of this, involving the 
“onversion of personalty into realty, is suggested by a recent decision of 
the New York Court of Appeals. Mount v. Tuttle, 34 N. Y. L. J. 1375 
(N. Y., Ct. App., Jan., 1906). A bequest of personalty on trust to be 
converted into realty in Utah was held void under the law of Utah for in- 
definiteness of object, though by the /ex domicilit of the testator it would 
have been valid. The result seems right, since land in Utah certainly could 
not be held on trusts which were illegal in that state.’ 


LmrraTION OF ACTION FOR DEATH BY WroncruL Act. — The stipula- 
tion in the statutes giving a right of action for death by wrongful act that 
action must be brought or notice of claim given within a certain time, is not 
a mere special statute of limitations affecting the remedy only, but is a sub- 
stantial condition qualifying the right." As regards the question of when the 
period begins to run, however, all such stipulations may be included in the 
general terms “ limitations ” and “statutes of limitations.” The solution of 
this question is dependent upon the form of the statute involved. Where the 
statute is so worded as to effect merely a survival of the decedent’s tort 
action for the injury, the limitation must run uninterruptedly from the time 
of the injury.2, But the great majority of statutes create an entirely new 
cause of action.* In some instances this new cause of action is given to the 
widow or children, in which case it seems clear that the limitation must run 
from the time of the death.* But where the personal representative alone is 
given a right of action, and the statute provides that a certain limitation shall 
begin to run on the accrual of the cause of action, there is some conflict in 
the decisions. The New York Court of Appeals recently held, by a divided 
court, that the limitation begins to run, not at the death of an intestate, but 


6 Freke v. Carbery, L. R. 16 Eq. 461. 

7 Hope v. Brewer, supra ; Ford v. Ford, 80 Mich. 42. 
8 Hobson v. Hale, 95 N. Y. 588. 

Jn re Piercy, Ch. 83. 

10 White v. Howard, 46 N. Y. 144. 


1 Dailey v. New York, etc., Ry. Co., 26 N. Y. Misc. 539; Stern v, La Compagnie 
Générale Transatlantique, 110 Fed. Rep. 996. ; 
- 2 vangnt City of Sioux City, 109 Ia. 224; cf Needham v. Grand Trunk Ry. Co., 38 
t. 294, 3 
8 Pittsburgh, etc., * Co. v. Hosea, 152 Ind. 412; see 15 HARV. L. REV. 854. 
4 Western, etc., R. R. Co. v. Bass, 104 Ga. 390. 
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at the appointment of his administrator. Crago v. The City of Syracuse, 76 
N. E. Rep. 465. 

The dissenting opinion rests largely upon the position that it is undesirable 
and against the policy of all statutes of limitations to leave it in the power 
of the next of kin to postpone the suit indefinitely by delaying to have an 
administrator appointed. This argument has added force in that the next 
of kin, as designated by the statute, are the real beneficiaries of the suit, and 
it seems equitable that the suit by the administrator, practically a mere trus- 
tee, should be barred by the laches of the cestuis. This view has generally 
been adopted by legislatures, for by far the greater number of statutes 
provide that the suit shall be barred in a certain period after the death.’ 
But can this result be reached when the statute provides that the limitation 
shall run from the accrual of the action? It has been reached, on the 
ground that the legislature must have intended the same result in both 
cases. But it is hard to see how the words of the statute can fairly be 
construed so as to give this result. The cause of action must accrue to the 
personal representative, since he alone is authorized to sue, and so how can 
there be any accrual of the cause of action until his appointment? More- 
over, though a cause of action may exist in some one who is for the time 
unable to enforce it, there can be no conception of a cause of action that 
does not exist as a right of some person.” Thus, it seems, the reason that 
unity of ownership of dominant and servient tenements extinguishes the 
easement, is that, as no man is able to have a right against himself, so there 
is no person to whom the right may adhere, and the right cannot exist unat- 
tached.* This conclusion is supported * by the analogy of the case where a 
trespass is committed against the estate of the deceased, when it is held that 
the statute of limitations does not begin to run until the appointment of the 
administrator.® 


_ ANTENUPTIAL FRAUDS ON THE MarITAL RIGHTS OF A FUTURE SPOUSE. — 

The doctrine is now well settled in the United States that equity will aid 
either spouse to establish his or her marital rights in property voluntarily 
and secretly conveyed awav by the other, before marriage and after be- 
trothal, with an intent to defeat such rights. In England this protection is 
given only to the husband, but the American doctrine, which vouchsafes 
equal rights to both spouses, seems not only right upon principle, but more 
in accord with modern ideas of justice." The Supreme Court of Illinois 
recently held that equity would give a wife dower and homestead in land 
voluntarily conveyed by her husband, by a deed not recorded until after 
marriage, even though at the time of conveyance he had never met the 
complainant, since the deed was made with a general intent to defeat the 


5 County v. Pacific, etc., Co., 68 N. J. Law 273; George v. Chicago, etc., Ry. Co., 
pt Wis. 603; Lake Shore, etc., Ry. Co. v. Dylinski, 67 Il]. App. 114; Taylor v. Cran- 

rry, etc., Co., 94 N.C. 525. Some statutes expressly make the limitation on the new 
cause of action run from the time of the injury. Rugland v. Anderson, 30 Minn. 386. 

6 Carden v. L. & N. R. R., tor Ky. 113. 

7 Sherman v. Western Stage Co., 24 Ia. 515. 

8 Andrews v. Hartford, etc., R. Co., 34 Conn. 57; Barnes v. City of Brooklyn, 22 
N. Y. App. Div. 520. 

9 Bucklin v. Ford, 5 Barb. (N. Y.) 393- 


1 Chandler v. Hollingsworth, 3 Del. Ch. 99. 
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marital rights of any person he might thereafter marry. Higgins v. Higgins, 
76 N. E. Rep. 86. The court decided that, as a conveyance made with a 
general intent to defraud future creditors may be avoided by them, the wife, 
being in an analogous position, may also have relief. _ 

At what time such a conveyance must be made in order that relief will 
be given is a question on which there are conflicting views. Some courts 
hold that there must be clear proof of an existing engagement at the time 
the conveyance is made ;* others that relief will be given if the conveyance 
is made during the intimate relationship of courtship.* It is interesting to 
note that in the latter cases the conveyance was made pending negotiations 
for property settlements.* No court or text writer seems to have intimated 
that a conveyance will be impeached unless there be fraud intended upon 
some particular person, though one judge carefully refused to express an 
opinion until the question should arise for decision.® 

Betrothal creates a status,® and the reason for interference is that there is 
a fraud on this status.’ The true ground for the relief is not the disappoint- 
ment of an expectation, but fraud on a legal right, — that is, the right to a 
marriage without any secret alteration of the circumstances as they stood 
at the time of betrothal,— and therefore knowledge at the time of entering 
the relation as to the amount of the other’s property is immaterial.* It 
would accordingly seem that the right to relief flows directly from the be- 
trothal, and no alienation made before that can be complained of. A line 
must be drawn somewhere, and to go back into the period before betrothal, 
and even before acquaintance, seems to require a needless solicitude for 
the protection of the wife at the expense of innocent donees. 

If, then, in the principal case there are no equitable rights founded on 
fraud, neither are there any legal rights founded on the fact that the deed 
was unrecorded until after marriage.’ Even under a statute holding unre- 
corded deeds good only against the grantor and his heirs, it is held that the 
wife’s rights are served only out of the seisin of the husband during coverture, 
and that the unrecorded deed divested him of that.° Therefore it would 
seem that the doctrine of the principal case is unsound from any common 
law standpoint ; and it is very doubtful if it can be sustained even under 
a narrow construction of the Illinois statute against conveyances in fraud of 
“creditors or other persons.” 


CONSTITUTIONALITY OF THE NEw York STOCK TRANSFER Stamp Tax. — 
The impossibility of devising a system of taxation that shall distribute 
the burdens of government equitably, and the expediency of leaving a 
large discretion to the legislatures, have moved the courts to construe nar- 
rowly section one of the Fourteenth Amendment, and similar sections of 
the state constitutions. The line beyond which the legislature cannot go is 


3 ony v. Winston, 23 Gratt. (Va.) 102. 
i 


8 See 2 Bishop, Law of Married Women § 342. 
* See cases cited by Bishop, supra. 

5 See Goddard v. Snow, 1 Russ. 485. 

6 See Frost ~ Knight, L. R. 7 Exch. 111. 

7 See 14 Harv. L. REV. 452. 

8 Chandler v. Hollingsworth, supra. 

® Richardson v. Skofield, 45 Me. 386. 

10 Blood v. Blood, 23 Pick. iMass. 80. 
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incapable of definition, and can be discovered only by an examination of 
the cases and by the use of a sound judicial common sense. The most 
important principle to be observed, and one that is too rarely emphasized, 
is that the justice of a tax is a purely relative matter. To exact from the 
watchmakers the total revenue of the state would be such an arbitrary extor- 
tion as to be unconstitutional beyond all doubt. But if all other members 
of the state are paying reasonably fair taxes, the watchmakers cannot object 
because a special tax is laid upon them which may perhaps be slightly over- 
burdensome. A recent New York case’ upholding the constitutionality of 
the stock transfer stamp tax which imposed a tax of two cents for every 
transfer of a share of stock of the par value of one hundred dollars, calls for 
an application of this principle. People ex rel. Hatch v. Reardon, 34 N. Y. 
L. J. 1457 (App. Div., Jan. 1906). In the first place, the validity of the 
statute was attacked upon the ground that the owner of a one hundred 
dollar share worth ten dollars is taxed as much on each sale as the owner of 
a share worth five hundred. Undoubtedly this provision works unfairly in 
that it throws the burden on those who are least able to sustain it. But as . 
some rule of thumb to ascertain the amount of the tax in each case was 
necessary for the practical operation of the law, and as this provision worked 
but slight injustice, if any, in the vast majority of cases, it is reasonable. 
Such slight inequalities, whenever they have been brought to the attention 
of the courts, have been sustained.? In the second place, the fact that 
approximately six million dollars, or nearly one-quarter of the entire state tax 
levy, is being exacted from this special class of persons by this tax renders 
its validity at least questionable. The courts are not, however, justified in 
annulling such a statute unless its discrimination is clear and excessive.* If - 
the legislature were to discontinue all other methods of raising a revenue, 
and by increasing the amount of this tax to obtain therefrom a sufficient sum 
to cover all expenses, the tax would certainly be unconstitutional. In this 
case, however, only a part of the revenues of the state are derived from this 
source ; and as a large amount of capital is invested in the business of buy- 
ing and selling stocks, the classification of these sales together for purposes 
of taxation is reasonable, and the imposition of a large tax is within the dis- 
cretion of the legislature. The cases upholding taxes upon express com- 
panies that do not own their means of transportation,* upon agents of 
unincorporated insurance companies,® and upon the obligations of corpora- 
tions ° illustrate the large discretion that is vested in the legislature in classi- 
fying the subjects of taxation and imposing burdensome taxes upon the 
various classes. Statutes have been overruled only when they have created 
entirely unreasonable classes. For instance, a tax upon those whose re- 
mainders vested prior to 1885 and who shall come into possession of their 
estate after the passage of the act,” or upon those who have not paid a pre- 
vious tax,® have been held unconstitutional. 


1 See Thomas v. U. S., 192 U. S. 363, sustaining a similar federal statute which was 
attacked merely on the ground that it was a direct tax and had not been properly 
apportioned as such. 

‘ Pty Gap R. R. Co. v. Pennsylvania, 134 U.S. 232. See also Nicol v. Ames, 173 


+ 509. 

8 See Magoun 2. Illinois, etc., Bank, 170 U. S. 283, 293. 

* Pacific Express Co. v. Seibert, 142 U. S. 339. 

5 Fire Dep’t, etc., of New York v. Stanton, 159 N. Y. 225. 

6 Bell’s Gap R. R. Co. v. Pennsylvania, supra. 

7 Matter of Pell, 171 N. Y. 48. 

8 State, etc., Relators v. Township, etc., of Hunterdon, 36 N. J. Law 66. 
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IMPOSSIBILITY AS A DEFENSE TO THE PERFORMANCE OF A CONTRACT. — 
The title of “ Impossibility” to designate a class of defenses for the non- 
performance of contracts, though custom has now made its use mandatory, 
is a most unfortunate one, for there never has been a time in the history of 
the common law when the simple impossibility of performing a contract 
excused the promisor from liability thereunder ;* while, on the other hand, 
by far the greater number of cases collected under this head are not cases 
of actual impossibility at all. What, therefore, the title really indicates is 
that there are some instances in which a party will be excused from carrying 
out his promise because it has become more difficult for him to do so than 
it was at the time the promise was made. 

These instances in the early common law were few, because the courts 
took the position that a party could have provided against such contingen- 
cies by the terms of his contract. In the course of time, however, they 
have greatly increased in number, and are now usually collected under the 
three general heads of impossibility created by domestic law, by destruction 
of the subject-matter of the contract, and by sickness, insanity, or death of 
a party to a contract of personal services.* The reason universally assigned 
by the courts for excusing performance in these cases is that the proper 
interpretation of the contract shows that the parties did not intend to be 
bound on the happening of the excusing contingency. ‘Thus, in the very 
instances where the promisor was formerly held liable for not providing 
against the event by his contract, he is now excused because of an implied 
condition in his favor in that same contract. The old rule was logical, 
though it often worked great injustice ; the new rule is made to bring about 
a desirable result, but is based on entirely untenable premises, for it seems 
clear that the doctrine of implied intention is a pure fiction. Sir Frederick 
Pollock has said that any evidence of intention is so seldom forthcoming in 
these cases that the court relies on its own view of what the parties ought 
to have intended.* The simple truth of the matter is that the cases show 
that these defenses are allowed on the equitable ground that conditions 
have so changed between the time of contracting and the time for perform- 
ance that it would be unjust to compel performance.’ This is also shown 
by the fact that the defense must be set up affirmatively, and that, if the 
so-called impossibility could have been foreseen, it is no excuse.® 

The equitable nature of this defense is further emphasized by the com- 
paratively recent extension of it to cases where, not the subject-matter of 
the contract, but the means of performing it has been destroyed,’ and, 
also, to cases where performance of a contract for personal services has be- 
come dangerous to life or health. An illustration of the latter extension is 
found in a late case where an English sailor was held justified in leaving his 


1 Y. B. 22 Edw. IV,, pl. 26; Reid v. Alaska Packing Co., 43 Ore. 429. 

2 Paradine v. Jane, Al. 26. 

8 See Anson on Contracts, roth ed., 342. 

* Wald’s Pollock on Contracts, 3d ed., $19, 

5 Clarksville Land Co. v. Harriman, 68 N. H. 374. To be accurate, it should be said 
that there are two distinct classes of cases in which difficulty imposed by law is held to be 
adefense. If the very act which the promisor agreed to perform is declared illegal, the 
ground of the defense is public policy. Cordes v. Miller, 39 Mich. 581. But if, as is 
commonly the case, the statute simply makes the performance of a perfectly legal act 
impossible or difficult, the defense rests on the same equitable basis as in the other 
two general classes. Bailey v. De Crespigny, L. R. 4 Q. B. 180. 

6 v. Lyons, 39 Wis. 553: 

7 Buffalo, etc., bana o. v. Bellevue, etc., Co., 165 N. Y. 247. 
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ship upon learning that it was laden with contraband of war. Sibbery v. 
Connelly, 22 T. L. R. 174 (K. B. D. Dec. 18, 1905). This was no case of 
actual impossibility, nor can any implied intention be found; but condi- 
tions had totally changed since making the contract, and a reasonable man 
would have been justified in declining to assume the increased risk.® 


RECENT CASES. 


ADVERSE PosSESSION— WHO MAY GAIN TITLE— POSSESSION UNDER 
CLAIM OF RIGHT AGAINST ALL BUT SOVEREIGN. — Public land was granted 
to a railroad company under which the defendant claims as grantee. Subse- 
quently the plaintiff entered upon the land, intending to acquire title from the 
government under the Timber Culture Act. He remained in possession until 
the statute of limitations had run, and then brought an action to quiet his title. 
Held, that to constitute adverse possession a claim of right against all but the 
government is sufficient, and the plaintiff's title is therefore good. Blumer v. 
Lowa Land Co., 105 N. W. Rep. 342 (Ia.). 

For a discussion of the principles involved, see 18 HARV. L. REv. 380. 


AGENCY — DISCLOSED PRINCIPAL’S RIGHTS AND LIABILITIES UNDER 
AGENT’s CONTRACTS WITH THIRD PERSONS. —A document signed by the 
defendants stated that as deacons of a church they invited the plaintiff to the / 
pastorate at a specified salary. “We regret to state that our present income 
will not warrant anything ne pe now, but,” etc. The plaintiff, upon accept- 
ance, acted as treasurer, and out of the surplus of funds on hand paid himself 
his salary. He/d, that, as on the face of the contract the plaintiff had pointed 
out to him the fund out of which he was to be paid, the defendants are not per- 
sonally liable. Morley v. Makin, 22 T. L. R. 7 (Eng., K. B. D., Oct. 26, 
1905). See NOTES, p. 456. 


ANIMALS — DAMAGE TO PERSONS BY ANIMALS— WHAT AMOUNTS TO 
KEEPING AND HARBORING A DoG.— The plaintiff, who was bitten by a 
vicious dog at large upon the street, brought action against the defendant. 
The defendant was not the owner of the dog, but permitted her porter, who 
worked upon her premises, to keep it thereon, both having knowledge of its 
vicious propensities. The jury found for the plaintiff. Ae/d, that the question 
whether the defendant kept or harbored the dog was properly submitted to the 
jury, and that the verdict will not be disturbed. Barklow v. Avery, 89 S. W. 
Rep. 417 (Tex., Civ. App.). 

Even at common law one who keeps or harbors a vicious dog, knowing its 
vicious propensities, seems to be responsible for its actions, although he is not 
the owner. M’Kone v. Wood, 5 C. & P.1; Bundschuh v. Mayer, 81 Hun 
(N. Y.) 111. But now this liability is quite generally imposed or defined by 
statute. Yet precisely what constitutes “‘ keeping or harboring” has been 
usually left to the courts to define. In a few cases the language used by the 
court would sustain the rule that merely to permit the dog to remain upon the 
premises constitutes a “harboring.” /Jacobsmeyer v. Poggemoeller, 47 Mo. App. 
560. But the better and generally accepted rule seems to be that the question 
is one of fact for the jury, who are to decide it in the light of all the evidence. 
Whittemore v. Thomas, 153 Mass. 347. And the test usually given them is 
that the dog must have been in the possession or control of the Setundint asa 
domestic animal. Cummings v. Riley, 52 N. H. 368. Or, if kept by servants 
or agents, the dog must be kept in some sense for the defendant’s benefit. 
Baker v. Kinsey, 38 Cal. 631; Collingill v. City of Haverhill, 128 Mass. 218. 


8 See Walsh v. Fisher, 102 Wis. 172, 179. 


iff 
Wi] 
il 
tit 
i 
Hi 
iit 
tig 
| 


464 HARVARD LAW REVIEW. 


BANKS AND BANKING — COLLECTIONS — CHECK SENT TO DRAWEE BANK 
FOR COLLECTION. — The plaintiffs deposited a check with the defendant bank 
for collection, and the latter forwarded it in accordance with the usual custom 
of the locality to the drawee bank. In payment, the latter sent New York 
exchange, which owing to its subsequent insolvency was not honored. Held, 
that the custom is unreasonable and will not relieve the defendant from liabil- 
ity for any damages resulting from its action. Farley National Bank v. Pol- 
lock & Bernheimer, 39 So. Rep. 612 >>. 

Whether the collecting bank is regarded as an agent, or, according to a 
sounder view, as a trustee of the claims against the debtor for the benefit of 
the depositary bank, the Alabama decision is clearly right. Under either 
relation, one of the depositary bank’s duties to the depositor is to select its 
correspondent with due care. German Nat. Bank v. Burns, 12 Col. 539. 
Though the drawee bank is not liable to the holder of an uncertified check, 
its adverse interests to the drawer make it probable that the duties following 
presentment.and dishonor of a check drawn on itself will not be diligently 
exercised; therefore it is not a suitable correspondent to select for that 
purpose. American, etc., Bank v. Metropolitan, etc., Bank, 71 Mo. App. 
451; contra, Indig v. National City Bank, 80 N. Y. 100. And since such 
selection is unreasonable, custom will not excuse it. American, etc., Bank v. 
a etc., Bank, supra; Prideaux v. Criddle, L. R. 9 Q. B. 455. A 
second ground for holding the defendant liable is that a bank has no author- 
ity to accept payment of a bill sent for collection in any form but money. Fifth 
National Bank v. Ashforth, 123 Pa. St. 212. If a bank does so accept, the 
depositor should have the right to treat the transaction as a collection and to 
charge the bank as a debtor. Fifth National Bank v. Ashforth, supra; 
contra, Russell v. Hankey, 6 T. R. 12. For a discussion of the general rela- 
tionship on collection, see 18 Harv. L. REV. 300. 


CARRIERS — DISCRIMINATION AND OVERCHARGE— CARRIER ACTING AS 
DEALER. — The Chesapeake and Ohio Railroad contracted to deliver coal at 
the rate of $2.75 a ton to the New Haven Railroad. This price was less than 
the cost of the coal at the mines plus the published rates of transportation 
of the Chesapeake and Ohio from the mines to the point of delivery. Held, — 
that as this difference must be considered a rebate from the published tariff, 
the contract is violative of the prohibitions of the Interstate Commerce Act 
against personal discrimination; and decreed that the Chesapeake and Ohio 
be perpetually enjoined from taking less than the rates fixed in its published 
tariff, by means of the purchase and sale of coal. Mew York, etc., R. R. v. 
Interstate Commerce Commission, U.S. Sup. Ct., Feb. 19, 1906. See NoTEs, 
P- 453- 


CHARITIES — RIGHTS AND LIABILITIES OF CHARITABLE ORGANIZATIONS 
— TO WHAT CHARITABLE ORGANIZATIONS THE EXEMPTION FROM LIABILITY 
FOR NEGLIGENCE EXTENDS. — The defendant university was by its charter 
required to hold all its property solely for the purpose of the education of all fit 
applicants, and not for its own profit. The plaintiff, who had paid a tuition fee 
to become a student at the defendant university, lost his eye through the neg- 
ligence of a professor of the defendant. edd, that the defendant, having been 
chartered solely for an object within the Charitable Uses Act, is not liable for 
the negligence of its servants. Parks v. Northwestern University,75 N. E. 
Rep. (Ill., Sup. Ct.). 

The general rule is that charitable corporations are not answerable for the 
negligence of their servants. For a discussion of the application of this rule to 
the case of hospitals, see 16 HARV. L. REv. 530. The present case applies to 
this rule the definition of a charity found in the Charitable Uses Act. As this 
definition is broad in its scope, it will hardly meet with approval from courts 
which have shown a tendency to limit the rule. Cf Chapin-v. Holyoke Y. M. 
C. A., 165 Mass. 280. For an article opposing the adoption of the definition 
epeued in the principal case, and reviewing the decisions in point, see 1 LAw 

5. 


\ 
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CONFLICT OF LAWS — TESTAMENTARY SUCCESSION — VALIDITY OF TRUST 
PERFORMABLE OUTSIDE OF JURISDICTION OF ITS CREATION. —A testator, 
domiciled in New York, bequeathed property to the Bishop of Utah and his suc- 
cessors in office, in trust to acquire land in Utah and to erect a church and rec- 
tory thereon to become the property of the Protestant Episcopal Jurisdiction. By 
the law of Utah the bequest is void because of the indefiniteness of the benefi- 
ciaries; by the law of New York, where the common law has been —e b 
statute (Laws 1893, c. 701), the trust is valid. He/d, that the law of Uta 

governs and the bequest is therefore invalid. Mount v. Tuttle, 34 N.Y. L. J. 
1375 (N. Y., Ct. App., Jan., 1906). See NOTES, p. 457. 


CONSTITUTIONAL LAW — SPECIAL LEGISLATION — ANNEXATION OF CITIES. 
An act passed by the Pennsylvania Assembly provided that ‘* when two cities 
are contiguous and in the same county, the smaller may be annexed to the 
‘larger.” It was further provided that, “for the purposes of this act, cities 
separated by a stream, river, or highway shall be included under the term ‘con- 
tiguous.’’’ It appeared that the cities of Pittsburg and Allegheny, separated 
by the Allegheny River, were the only two contiguous cities in the state. The 
city of Pittsburg instituted proceedings to annex the city of Allegheny in 
accordance with this act. The plaintiffs, citizens and tax-payers of Allegheny, 
brought a bill to restrain such proceedings on the ground that the act was in 
violation of the provision of the state constitution prohibiting special laws regu- 
lating the affairs of cities. AHe/d, that the plaintiffs are,entitled to the injunc- 
tion. Sample v. Pittsburg, 62 Atl. Rep. 201 (Pa.). 

The court found that the act applied to a special existing state of facts. The 
clause that cities are Raps. iy although separated by a river reinforced their 
position. If an act can apply to but one section in the state, within the range of 
probabilities, the legislation is special. State v. County Court of Jackson Co., 8g 
Mo. 237. When, however, the act is general in its scope, the fact that there is 
only one situation to which it can apply at the time it is passed does not make 
it unconstitutional when there is probability that there will be other situations 
which will come under its terms. Heinzinger v. State, 39 Neb. 653. In 
view of the defendants’ answer that there are two towns which are likely to 
become contiguous cities in the near future, the court might well have con- 
strued the act prospectively, and held it constitutional. Cf Treanor v. 
Eichhorn, 74 Hun (N. Y.) 58. The court, however, considered this a remote 
contingency. Fora full discussion of the principles involved and the wisdom 
of such a constitutional provision, see 18 HARv. L. REv. 588. 


CONSTITUTIONAL LAW—VESTED RIGHTS — MODE OF SETTLING BILL OF 
ExcEPTIONS. — Before the plaintiff’s bill of exceptions was settled the trial 
judge died. As the law then stood, the excepting party was entitled to a new 
trial, but a statute, enacted while the suit was pending, provided that any judge 
of the supreme court might allow exceptions in a case tried by a deceased 
judge. e/d, that as the plaintiff has no vested right to a new trial under the 
se as it stood at the time of the trial, the act may apply to the pending case. 
Johnson v. Smith, 62 Atl. Rep. 9 (Vt.). 

Despite a contrary, unsatisfactory Michigan decision, this case seems clear. 
See People v. Judge, 40 Mich. 630. The denial of the existence of vested rights 
in matters relating to the enforcement of a cause of action is a commonplace of 
constitutional law. A consideration of the nature of a bill of exceptions renders 
obvious that it involves a matter — the remedy and not to the right. 
Mason v. Phelps, 48 Mich. 126. Such a bill is a formal statement by which 
objections to rulings are raised before an appellate court. The bill should be 
settled by the presiding justice; but when he is incapacitated or has died before 
settlement, various rules prevail. See 3 ENcycL. Pr. & Proc. 455. In some 
states, as was the practice in Vermont derived from England, a new trial is 

nted as of course. Others allow the successor in office of the ex-judge to 
settle the bill ; while in a few states a transcript of the stenographer’s minutes is 
used. In changing the prevailing method of adjustment by permitting some 
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other judge to allow the exceptions, the very right of appeal sought ws the 
exceptant is secured and he cannot insist on a fortuitous new trial. Similarly, 
a statute abolishing the right to a second trial to a losing party in existing causes 
of action has been sustained. People ex rel. Long v. District Court, 28 Col. 
161. In fact, the so-called — of appeal itself, even in cases that have gone 
to judgment, is a privilege that may be abrogated in the absence of express 
constitutional inhibitions. See Ryan v. Waule, 63 N. Y. 57; Railroad Co. v. 
Grant, 98 U. S. 398. 


CONSTRUCTIVE TRUSTS— EFFECT OF STATUTE OF FRAUDS — CONVEY- 
ANCE INTER VIVOS UPON ORAL TRUST. —A land, taking the deed 
in the name of B, who promised verbally to hold the land in trust for C. After 
A’s death B’s devisee refused to carry out the trust. AHe/d, that C can enforce 
the trust against B’s devisee. Smoke v. Smoke, 11 Va. L. Reg. 747 (Va., Cir. 
Ct., Nov., 1905). 

This decision was based upon the ground that the grantee, having title to 
land not rightfully his own, became constructive trustee for the intended bene- 
ficiary, thus taking the case out of the Statute of Frauds. Such a holding can 
scarcely be supported on principle or authority. Cf Campbell v. Brown, 129 
Mass. 23. To hold that the trustee’s mere refusal to perform his oral agree- 
ment transforms the express ces¢ud into a constructive cestuz would work a sub- 
stantial abrogation of the Statute of Frauds. Any constructive trust arising 
out of such a refusal should be in favor of the settlor or his heirs, and such is 
the English rule. Rochefoucauld v. Boustead, [1897] 1 Ch. 196. The corre- 
sponding American rule, while recognizing no constructive trust, allows the 
settlor to recover the value of the land conveyed. Moore v. Horsley, 156 lll. 
36; Mugent v. Teachout,67 Mich. 571. Where, however, a devise of land is 
made upon oral trust, the trust is enforceable in favor of the intended cestuz. 
Gilpatrick v. Glidden, 81 Me. 137. In support of this palpable violation of the 
Statute of Frauds it has been urged that a constructive trust in favor of the heirs 
would defeat the devisor’s purpose. As the settlor in the present case had died, 
the above analogy, though anomalous, may afford some support for the decision. 


CONTRACTS — DEFENSES: FRAUD — RECOVERY BY SERVANT GUILTY OF 
WILFUL BREACH NOT GOING TO ESSENCE OF CONTRACT. — The plaintiff in 
his capacity of manager of the defendant’s farm intentionally sent in garbled 
accounts of. his running expenses. e/d, that the plaintiff cannot recover, on 
the ground that “a wilful default in the performance of a stipulation not going 
to the essence of the contract bars a recovery.”  Sipley v. Stickney, 76 N. E. 
Rep. 226 (Mass.). 

Most courts refuse to give a servant who has committed a wilful breach going 
to the essence of his contract of service any compensation, either on the contract 
or on aguantum meruit. Lantry v. Parks, 8 Cow. (N. Y.) 63; contra, Britton 
v. Turner, 6 N. H. 481. In view of the fact that a very slight act of dishonesty 
is ordinarily much more dangerous to the future of the contract than any other 
sort of default, even though wilful, these courts generally make it a rule that 
even the least dishonesty necessarily so goes to the essence of the contract 
as to bar recovery. Lzbhart v. Wood, 1 Watts & S. (Pa.) 265. It would 
seem, therefore, that the Massachusetts court, which supports the majority view, 
might properly on this reasoning have refused redress. Cf Homer v. Shaw, 
177 Mass. 1. But the opinion expressly waives this possibility, and bases itself 
squarely on the ground that the breach, though non-essential, nevertheless, being 
wilful, precludes recovery. The farthest that previous decisions have gone is to 
refuse wages to a servant discharged for an act of wilful disobedience which, 
though essential, did not injuriously affect the future of the contract. Jerome 
v. Queen City Cycle Co., 163 N. Y.351; Beckman, Jr. v. Garrett, 66 Oh. St. 136. 
The present decision goes a dangerous distance beyond these; and it is doubtful 
whether the Massachusetts court would follow its doctrine if the breach, though 
intentional, were absurdly trivial. The materiality of the servant’s breach, be- 
ing the criterion of his value, should furnish the primary test for the master’s 
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liability, so that in some cases, notably where the element of dishonesty is present, 
the servant’s motive may play an important part in determining the materiality 
of his breach. See Shaver v. Ingham, 58 Mich. 649. 


CONTRACTS — DEFENSES — IMPossIBILITY. — The plaintiff, a seaman, con- 
tracted with the defendant to go on a voyage from Glasgow to Hong-Kong and 
return, ports in any rotation. After proceeding part of the way on the voyage, 
the plaintiff learned that the vessel was laden with contraband of war and bound 
for a Japanese port. He/d, that he was justified in refusing to goon. Szbery 
v. Connelly, 22 T. L. R. 174 (Eng., K. B. D., Dec. 18,1905). See Torn, p- 462 


CONTRACTS — SUITS BY THIRD PERSONS NOT PARTIES TO CONTRACT 
— CITIZENS SUING ON CONTRACT TO Supply CITY WITH .WATER.—A 
water company, the defendant’s predecessor, made a contract with a village 
to supply the residents thereof with water at rates not exceeding a fixed maxi- 
mum. Ae/d, that a resident may sue in equity to restrain the defendant from 
collecting a higher rate. Pond v. New Rochelle Water Company, 34 N.Y. L. J. 
1257 (N. Y., Ct. App., Jan. 9, 1906). 

In New York the Lawrence v. Fox doctrine, which was originally restricted 
to cases where the promisee was under some legal or equitable obligation to 
the third person, has been extended to cases of mere moral i such as a 
parent owes to a child, or a husband to his wife. See 15 Harv. L. REv. 767, 
780. This case makes a further extension in holding that the interest which 
a municipality has in providing its inhabitants with water at reasonable rates 
‘is sufficient to entitle an inhabitant to sue on a contract between the munici- 
pality and a water company. But see Wainwrightv. Queens County Water 
Co., 78 Hun (N. Y.) 146, 152. Yet in New York, as elsewhere, a third party 
acquires no right to sue merely because he is incidentally benefited by the 
contract. Durnheer v. Rau, 135 N. Y. 219. And courts hold almost univer- 
sally that a contract between a city and a water company to furnish water at a 
certain pressure is intended for the benefit of the community as a whole and 
not of individuals; so that one whose house is destroyed by fire through the 
failure of the water company to provide the requisite amount of pressure has no 
action on the contract. See 15 Harv. L. Rev. 767, 784; 13 zdzd. 226. Inthe 

rincipal case it is less difficult to contend that the contract was intended to 
bea the individual consumers. See Allen & Currey Wis Co. v. Shreve- 
port Water Works Co., 113 La. 1091; contra, Cleburne Water Co. v. City of 
Cleburne, 13 Tex. Civ. App. 141, 143. 


CRIMINAL LAW— GROUNDS FOR GRANTING NEW TRIAL — READING OF 
NEWSPAPER BY JURORS.—In a trial for murder the jury returned a verdict 
of guilty in the first degree. The defendant sought a new trial on the ground 
that several jurors during the trial had read a newspaper article upon the case 
exhibiting a strong bias against him. Ae/d, that though the reading of the 
article was misconduct, it furnishes no ground for a new trial, since the rest of 
the record so clearly establishes the defendant’s guilt that whether the jury read 
the article or not they could have returned no other verdict. One justice dis- 

sented. State v. Williams, 105 N. W. Rep. 265 (Minn.). 

In general an appellant, to obtain a reversal, must show not only that 
error occurred, but that he was substantially prejudiced thereby. MMzlby v. 
United States, 120 Fed. Rep. 1. The fact that one or more jurors during a 
trial for felony read newspaper comments on the crime or case is generall 

conceded to be misconduct. Moore v. State, 36 Tex. Cr. App. 88. Yet, if it 
appears that the comments were either favorable to the appellant or not of a 
nature to prejudice the jury against him, this will not be ground for reversal. . 
United States v. Reid, 12 How. (U. S.) 361. If, however, the nature of the 
article read was such as might have aided the jury in arriving at their verdict, 
the great weight of authority is that a new trial should be granted. Mattox 
v. Onited States, 146 U. S. 140; People v. Stokes, 103 Cal. 193. It seems 
just that where the rest of the record independently establishes the defendant’s 
guilt beyond a reasonable doubt, there should be no reversal for error as to 
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a point of law. Milby v. United States, supra. But whether a similar rule 
should apply to prejudicial misconduct by the jury is questionable, on grounds 
of public policy. By the weight of authority, at any rate, prejudicial misconduct 
is absolute ground for reversal. Commonwealth v. Landis, 12 Phila. (Pa.) 576. 


CRIMINAL LAw — SENTENCE — UNAUTHORIZED FIXING OF MAXIMUM TERM 
OF IMPRISONMENT. — The petitioner was convicted under an Indeterminate 
Sentence Act, requiring the court to fix the minimum term while the maximum 
is provided by law. The trial court, however, besides fixing a minimum term, 
added a maximum below the statutory period. After the expiration of this 
maximum period the prisoner brought Aadeas corpus. Held, that the peti- 
tioner is subject to the statutory maximum, and the writ therefore does not 
lie. Two judges dissented. Zx parte Duff, 105 N. W. Rep. 138 (Mich.). 

A writ of habeas corpus is properly brought for the detention of a prisoner 
after his term of imprisonment has expired. 2x parte Lange, 18 Wall. (U. S.) 
163. The Michigan court has already held that the act in question does not 
authorize the court to fix a maximum term. / re Campbell, 1o1 N. W. Rep. 
826. The maximum provided by law automatically operates as part of the 
sentence. The question therefore is: did the imposition of the unauthorized 
maximum operate as a substitution for the statutory maximum? The weight of 
authority and the current tendency are that a sentence is valid as to the extent 
of the court’s authority, and a nullity as to the excess. Ju re Taylor, 7 S. Dak. 
382. A prisoner improperly sentenced below the statutory minimum cannot 
procure an immediate discharge on a writ of habeas corpus. State v. Klock, 
48 La. Ann. 67; but see Ex parte Berner, 62 Cal. 524. Nor will it issue for 
an excessive sentence. People v. Baker, 89 N. Y. 460; United States v. 
Pridgeon, 153 U.S. 48, 62. Therefore, in the present case, immediately after 
sentence, the prisoner’s only remedy would have been a writ of error, resulting 
simply in a remanding of the judgment so as to strike out the unauthorized 
maximum, a result of no practical benefit to the prisoner. Nor should a differ- 
ent result be reached after the inadequate sentence is served. The unauthor- 
ized maximum is clearly severable as a — from the proper minimum, 
and the prisoner’s rights are to be determined as though no maximum were fixed. 


DEATH BY WRONGFUL ACT — DEFENSES TO STATUTORY LIABILITY — LIMI- 
TATION OF AcTION. — /e/d, that under a statute which allows a personal rep- 
resentative an action for the wrongful death of the deceased, the cause of action 
accrues, not upon the death, but upon the appointment of the administrator. 
Crapo v. The City of Syracuse, 76 N. E. Rep. 465 (N. Y.). See NoOTEs, p. 458. 


DECEIT — PARTICULAR CASES — NEGLIGENTLY DEALING WITH WORTH- 
LESS Norte. — The defendant, after forging a promissory note with intent to 
defraud any one to whom it should come, negligently left it where a wrongdoer 
found it. Later the wrongdoer put it into circulation. The plaintiff, a dona 
fide purchaser, brought an action of tort. AHe/d, that he has no cause of action. 
sa v. Pane 34 Banker and Tradesman, 195 (Mass., Sup. Ct., Jan. 8, 
I 

The first requisite of deceit is a representation by the defendant to the plain- 
tiff or to the class to which the plaintiff belongs. See Polhill v. Walter, 3 
B. & Ad. 114. Here the defendant was merely preparing to make a representa- 
tion to the plaintiff. In a somewhat analogous case of libel, if a defendant 
should carelessly leave a defamatory document on his desk where a third person 
might a be expected to see it, and some third person did see it, that 
might be a sufficient publication. See OpGERS, LIBEL AND .SLANDER, 4th 
ed., 156. But in a case like the present, it is far more difficult to maintain 
that the defendant should be held liable, if some wilful intervening person 
should take active measures to lay before the plaintiff a representation which 
the defendant himself was merely preparing to make. And an action for negli- 
gence, ¢0 nomine, could not lie here, because the negligence was not the proxi- 
mate cause of the damage. That a general fraudulent intent accompanies the 
negligence ought not to create an absolute liability. If A, after loading a gun 
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with intent to shoot B, negligently leaves it where C finds it, and if C then 
wilfully shoots B, A could scarcely be held liable to B. But cf Meade v. 
C., R. I. & P. Ry. Co., 68 Mo. App. 92, 101. 


DEEDS — EXCEPTIONS AND RESERVATIONS — RESERVATION OF EASE- 
MENTS: OPERATION AS RESTRICTIVE AGREEMENT.— A deed poll contained 
the clause: “ A passageway is to be “y open and for use in common between 
the two houses ten feet in width, five feet of said Heme: eway to be furnished 
by... (the grantee) and five feet by me from land zing east of the land 
here conveyed.” There was no existing passageway. An action was brought 
after the grantor’s death for breach of a warranty against incumbrances in a 
later deed. He/d, that the clause, though not creating a legal easement by 
way of exception or by reservation beyond the grantor’s life, is a restrictive 
agreement perpetually enforceable in equity and therefore is an incumbrance. 
Bailey v. Agawam Nat. Bank, 76 N. E. Rep. 449 (Mass.). 

According to most American decisions, the clause would create a legal 
easement in fee in the grantor, though “heirs” be not mentioned. 13 HaRv. 
L. Rev. 404; Winthrop v. Fairbanks, 41 Me. 307. Massachusetts, having 
denied the creation by exception or reservation of an easement for longer than 
the grantor’s life, later introduced a questionable modification allowing the 
exception in fee of a way already located. White v. NV. Y., etc., Ra. Co., 156 
Mass. 181. The present novel decision is a further advance, but by a more 
scientific route, toward desirable uniformity with the prevailing view. Although 
not decided in this case, it would seem also that language of exception, reserva- 
tion, or regrant should be construed as an agreement by the grantee. Cf. Case 
v. Haight, 3 Wend. (N. Y.) 632. A restrictive agreement is, of course, enforce- 
able against subsequent grantees with notice. Zudk v. Moxhay, 2 Ph. 774; 
see 17 Harv. L. REv. 174. And since recording acts provide sufficient con- 
structive notice, it appears that reservations of rights in granted property are 
fully effectual in Massachusetts, though some of the remedies must be sought 
in equity. The case must be regarded as overruling the effect of former 
decisions denying equitable relief, after the immediate grantor’s death, upon 
clauses which are, to say the least, distinguishable with great difficulty from 
that in question. Cf Ashcroft v. Eastern Rd. Co., 126 Mass. 196; Stimpson 
v. Boston, etc., Rd., 176 Mass. 359. 


EVIDENCE — CONFESSIONS — NECESSITY FOR CORROBORATION. — The 
defendant was charged with forging a warranty deed and, while under arrest, 
made a full written confession of his guilt. At the trial no independent evi- 
dence whatever was given to prove the forgery. edd, that the confession 
alone was insufficient to sustain a conviction. Blacker v. State, 105 N. W. 
Rep. 302 (Neb.). 

The view of the early common law was that a confession, being so strongly 
against interest, was the most reliable kind of evidence. See Attorney-General 
v. Mico, Hard. 137, 139. It is reasonably clear that until the last century 
extrajudicial confessions in England were received in evidence without corrob- 
oration. Cf. Hulet’s Trial, 5 How. St. Tr. 1186, 1189. This is, perhaps, the 
present English rule, except in cases of homicide. Rex v. Unkiles, Ir. R.8 C. L. 
50, 58; see 3 WiGMmorE EvV., § 2070, note 4. While the point is still unsettled 
in a few American jurisdictions, the great majority of courts, probably influenced 
by a desire to guard against false confessions and to increase the humanity of 
the criminal code, will not receive an extrajudicial confession without 2orrobo- 
rative evidence. Of these, some hold that any related facts consistent with the 
truth of the confession are sufficient to support it. Bergen v. People, 17 I. 
426. The greater number require independent evidence of the corpus delicti 
itself. Johnson v. The State, 59 Ala. 37. A few require evidence not only 
to prove the criminal act, but to show the defendant’s connection therewith. 
Harris v. The State, 28 Tex. App. 308. The first of the three views just noted 
seems preferable because it lets in valuable evidence without unnecessary caution. 


EvIDENCE — DyING DECLARATION — SUBJECT-MATTER OF DECLARA- 
TION. — The defendant, a railroad brakeman, was prosecuted for the murder of 
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a young boy whom he shot from the caboose of a train. His defense was that 
having been struck by a stone he shot without seeing any one, for the purpose 
of scaring the person who had thrown the stone. The government introduced 
the deceased boy’s dying declaration that he had not thrown anything at the 
train nor incited anybody to do so. AHe/d, that the declaration is admissible. 
Burroughs v. United States, 90 S. W. Rep. 8 (Ind. T.). 

Like other exceptions to the rule against hearsay evidence, the courts have 
treated rigorously dying declarations. This exception has now become limited 
to cases of criminal homicide where the cause of the declarant’s death is the 
subject-matter of the indictment. 2 WiGMmorE, Ev., Ist ed., §§ 1432, 1433. 
How closely the declaration must relate to “the circumstances of the death” 
has not been clearly defined. The tendency of the courts has been to construe 
this phrase strictly to mean the immediate circumstances of the death. An 
extreme example was the exclusion of a declaration as to an occurrence of three 
hours before the fatal injury. People v. Smith, 172 N.Y. 210. In general the 
courts have excluded statements as to prior transactions. State v. McKnight, 
119 Ia. 79. If the declaration in the present case, related to any past trans- 
action, according to authority it would be inadmissible; but fairly construed it 
relates to “immediate circumstances” so that the ruling seems in accordance 
with precedent. State v. Parker, 172 Mo. 191. Indeed courts might well 
admit declarations as to prior transactions provided they concerned facts 
relating to the declarant’s death, for such declarations seem within the real 
reason of the exception, namely, the difficulty of securing other evidence. 
See State v. Petsch, 43 S. C. 132. 


FEDERAL COURTS— JURISDICTION BASED ON DIVERSITY OF CITIZENSHIP— 
Joint Actions. — The plaintiff's intestate was killed by a train operated by an 
Alabama corporation. The plaintiff sued the company and the conductor and 
engineer of the train jointly on the ground that the two last-named persons 

were guilty of negligence in managing the train. His action against the 
company was based solely upon the latter’s liability as principal for the acts of 
its servants. The plaintiff, the conductor, and the engineer were all citizens 
of Tennessee; the company had been incorporated in Alabama. A federal 
statute provided that when there shall be a controversy which is wholly between 
citizens of different states and which can be fully determined as between them, 
it may be removed to the federal courts. e/d, that this cause is not removable 
from the state to the federal courts, even — the actions against the com- 
pany and against the officials were not properly joined, because by electing to 
sue the defendants jointly, the plaintiff has determined the character of the con- 
troversy, and, for purposes of jurisdiction, it will be considered joint. A/a- 
bama, etc., Ry. Co. v. Thompson, U. S. Sup. Ct., Jan. 2, 1906. 

For a discussion of a similar case, see 17 HARV. L. REV. 494. 


HUSBAND AND WIFE — VOLUNTARY ANTENUPTIAL CONVEYANCES. — 
The defendant held title to land under a voluntary conveyance from his father, 
not recorded until after the second marriage of the father. This deed was made 
with intent to defeat the marital rights of any one the father might thereafter 
marry. Hed, that equity will give the grantor’s widow dower and homestead 
in the premises, even though at the time of conveyance she and the deceased 
grantor were strangers. Higgins v. Higgins, 76 N. E. Rep. 86 (Ill.). See 
NOTES, p. 459. 


INSURANCE — CONSTRUCTION OF PARTICULAR PHRASES IN STANDARD 
Forms — INCONTESTABILITY. — An insurance contract contained the following 
clause : “ This policy is incontestable from date of issue for any cause, except 
non-payment of premiums.’’ The insurance company had, however, actually 
relied on the representations of the insured at the time of issuing the policy. 
Held, that in an action on the policy the company is not debarred from the 
a of oT Reagan v. Union Mutual Life Ins. Co., 76 N. E. Rep. 
217 (Mass.). 

It is a well-recognized doctrine that a clause in an insurance policy provid- 
ing for incontestability after a reasonable lapse of time will debar the insurer 
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atter the lapse of such time from setting up fraud as a defense in an action on 
the policy. Wright v. Mutual, etc., Ass'n, 118 N. Y. 237. By this doctrine 
such a clause is regarded as analogous to the statutes of limitations, and sup- 

ortable on the same grounds. But when the clause provides for immediate 
incontestability, and the insurer nevertheless relies on the false representa- 
tions of the insured, to the latter’s knowledge, it seems clearly against public 
policy to give effect to the provision. Cf. Welch v. Union Central Life 
Insurance Co., 108 Ia. 224. The court, however, explicitly disclaims an 
intention of passing upon the availability of the defense in a case where, thoug 
there were fraudulent representations in fact, yet the contract was not induced 
by reliance upon such representations, but by an investigation conducted by 
the defendant. 


MARRIAGE — VALIDITY — EFFECT OF SECURING DIVORCE FROM PRIOR 
HUSBAND AFTER REMARRIAGE. — The plaintiff, doxa fide though 4 
believing her former husband dead, went through the form of marriage wit 
the defendant. Later, merely as a matter of precaution, she secured a divorce 
from her former husband, and for many years continued to cohabit with the 
defendant as his wife. In a suit for support, brought by the wife, the defendant 
relied on the absence of a lawful marriage. edd, that the plaintiff became the 
lawful wife of the defendant after the divorce. Chamberlain v. Chamberlain, 
62 Atl. Rep. 680 (N. J., Eq.). 

When a man and a woman have lived together illicitly, a presumption arises 
that their subsequent relations continue illicit, and this presumption may be 
overcome only by proof of a later express contract for lawful marriage. 
Appeal of Reading Fire Ins. Co., 113 Pa. St. 204. The analogy would seem 
complete between this class of cases arid those involving a relation impossible 
of valid consummation because of some legal, though unknown, impediment. 
No such express contract could probably be found in the present case, as the 
parties would naturally rely upon the supposedly binding marriage, rather than 
upon any theory of a common law marriage after the divorce. Cf Holabird v. 
Atl. Ins. Co., 2 Dill. (U. S. C. C.) 166 n. This reasoning thus results in 
giving a morally innocent relation no greater effect than an obliquitous one. 
The present decision, in recognizing the marriage, reaches a desirable result 
without developing the reasons therefor. Such a result is obtainable by 
arbitrarily eliminating the presumption of a continuing illegality in the relation 
on account of the moral innocence of the parties, or by invoking the doctrine 
of estoppel. Cf Foster v. Hawley, 8 Hun (N. Y.) 68; Chamberlain v. 
Chamberlain, 59 Atl. Rep. 813. 


PLEDGES — DUTY OF PLEDGEE TO SELL — REQUEST BY PLEDGOR. —In 
answer to a suit on a note the defendant alleged that.upon the maturity of the 
note he had requested the plaintiff to sell the shares of stock pledged with the 
plaintiff as security, and that the stock, if then sold, would have been sufficient 
to pay all claims of the plaintiff upon the note. edd, that this is a good 
defense. Bank of Pittsburgh v. Porter, 36 Pittsb. Leg. J. 169 (Pa-, C. P. 
No. 3, Allegheny Co., Nov. 25, 1905). 

It is more commonly said, there being one or two holdings and several 
dicta to this effect, that a pledgee is under no duty to sell the pledge 
at the request of the pledgor. Cooper v. rons oe 41 Minn. 46; A/ueller v. 
Nichols, 50 Ill. App. 663. Yet it seems desirable to hold that by his 
acceptance of the pledge the pledgee becomes bound to sell it at the request 
of the pledgor, the principal debt being due, provided that the market value 
of the pledge exceeds the principal debt. Cf Moore v. Brooks, 2 Pa. Co. Ct. 
619; see Richardson v. Insurance Co., 27 Gratt. (Va.) 749, 753- In cases 
where the market value of the pledge is less than the principal debt, the 
pledgee should not be subjected to any duty to sell at the pledgor’s request, 
since the pledgee, too, -has an interest in the pledge, and should not be 
deprived of the chance of an increase in the value of his security. But the 
moment the value of the pledge exceeds the amount of his debt, he no longer 
has any interest to serve in not selling the pledge, and therefore should not be 
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allowed needlessly to embarrass a pledgor who is unable to redeem by subject- 


ing him to the risk, often the certainty, of depreciation of the pledge. Cf 
STORY, BAILMENTS § 320. 


POLICE POWER— PUBLIC SERVICE AGENCIES—PUBLIC PLACES OF 
AMUSEMENT. — A statute made it unlawful to exclude from a public place of 
amusement any one who demands admission with a ticket acquired by purchase. 
The plaintiff was excluded from the defendant’s race track, although he had 
complied with all the requirements of the statute. The defendant contended 
that the statute was unconstitutional. He/d, that it is constitutional. Greenberg 
v. Western Turf Ass'n, 82 Pac. Rep. 684 (Cal.). 

The extent of the power of the state to impose upon businesses the duties 
and obligations of public service companies is very ill-defined. It seems to be 
clearly settled that the police power will justify the classification of virtual 
monopolies among public service industries. Munn v. /ilinots, 94 U.S. 113. 
The Supreme Court has also sustained a statute imposing a maximum charge 
to be made by grain warehousemen, although there was no monopoly in the 
warehousing business. Brass v. North Dakota ex rel. Stoeser, 153 U.S. 391. 
It seems impossible to tell upon just what principle this last case was decided. 
A leading text-writer maintains that even after this decision the power of the state 
does not extend to all industries, but that it is limited to a regulation of 
businesses essential to industrial welfare. FREUND, POLICE POWER § 378. 
Obviously under this definition of the power of the state, public amusements 
cannot be subjected to regulation as public service companies. See TIEDE- 
MAN, POLICE POWER 232; contra, COOLEY, TORTS 285. The decisions sus- 
taining statutes aimed against discrimination against negroes afford no support 
to the principal case, since the constitutionality of such statutes is based upon 
the public policy opposed to race discrimination. 


RESTRAINT OF TRADE—SHERMAN ANTI-TRUST LAW— AGREEMENTS 
COLLATERAL TO SALES. — A steamship company operating on the Ohio River 
sold its boats to another river company, agreeing not to compete with the latter 
company for five years. Business between Ohio and probably Kentucky ports 
was contemplated. He/d, that such an agreement, though touching interstate 
commerce, is not within the Sherman Act. Cincinnati, etc., Packet Co. v. Bay, 
U. S. Sup. Ct., Jan. 2, 1906. 

Although the Supreme Court has repeatedly declared that the Sherman Act 
extends to all restraints of trade, even reasonable, it had let fall observations 
indicating that it did not consider the collateral agreement of a vendor of a 
business to withdraw from competition as obnoxious to the Act. JU. S. v. 
Trans-Missouri Freight Ass'n, 166 U.S. 290, 329; U. S. v. Joint Traffic 
Ass'n, 171 U.S. 505, 567. Acting on the suggestion, a New York court held 
valid a restrictive agreement connected with the sale of the good will of a coast- 
trade packet company. Brett v. Ebel,29 N. Y. App. Div. 256; see 12 HARV. 
L. REv. 129. A later case in a federal court tends in the same direction. See 
Davis v. A. Booth & Co., 13t Fed. Rep. 31. The present decision is there- 
fore an affirmation of the distinction made in these cases ; but the principle 
upon which it is founded seems far from clear. The lower federal courts have 
upheld restrictions imposed by a vendor upon the sale of his goods. Whitwell 
v. Continental Tobacco Co., 125 Fed. Rep. 454; see also 17 Harv. L. REv. 
480. And the Supreme Court has similarly allowed restrictions on the licensee 
of a patent right. Brement v. National Harrow Co., 186 U. S. 70. All such 
contracts undoubtedly tend to restrain trade; and as the exceptions to the 
strict doctrine of the Supreme Court multiply, its qualified application will prob- 
ably come to effect substantially the same results as a construction that applies 
the Act only to unreasonable restraints. See Northern Securities Co. v. U. S., 
193 U.S. 197, 360. 


SALES — RIGHTS AND REMEDIES OF SELLER — EQUITABLE LIEN FOR PuR- 
CHASE PrRIcE. — The plaintiff’s mother by her will left to him a legacy of the 
equitable reversionary interest in £5000, the prior life interest being in his 
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father, who held the legal title to the fund as sole trustee of the legacy. The 
plaintiff assigned his reversionary interest to his father for the sum of £1500. 
After the father’s death, the plaintiff claimed against the father’s estate a lien 
on the legacy for the purchase price and interest, as unpaid vendor. Hed, 
that the lien was maintainable, as the doctrine of vendor’s equitable lien is not 
ngeoelyg realty. Stucley v. Kekewich, 93 L. T. R. 718 (Eng., Ct. App., Nov. 
1905). 

The vendor’s equitable lien for the purchase price of real estate is looked 
upon, in this country at least, with increasing disfavor, and, except under the 
peculiar doctrine of Louisiana, there seems to be no authority here for extending 
it beyond interests in realty. Cf Sharp v. Kerns, 2 Gratt. (Va.) 348; Flini v. 
Rawlings, 20 La. Ann. §57. In England, also, the lien is in general confined 
to realty and chattels real. See Mackreth v. Symmons, 1§ Ves. Jun. 329, 343- 
The court in the present case relies upon a former English decision which is 
distinguishable on the ground that the subject-matter, though not realty, was 
the sum to be derived from the sale of leaseholds, a point emphasized by the 
only judge relying upon the doctrine of vendor’s lien. Davies v. Thomas, L.R. . 
[1900] 2 Ch. 462. A case relied upon in Davies v. Thomas is also distinguish- 
able on the ground that the chose in action was not reduced to the posses- 
sion of the purchaser. Cod/ins v. Collins, 31 Beav. 346. In the present case 
the fund had actually come into the hands of the purchaser, as he himself 
was trustee of the fund. Accordingly there seems to be little authority for 
making this extension of a principle which in its present scope is of doubtful 
expediency. 


SPECIFIC PERFORMANCE — LEGAL CONSEQUENCES OF RIGHT TO SPECIFIC 
PERFORMANCE — CONTRACT TO DISPOSE OF ESTATE AFTER DEATH.— The 
defendant furnished the decedent with maintenance on condition that all the 
decedent’s property should descend to and belong to him at the decedent’s 
death. After the death the defendant took possession of all the property, 
which consisted of a sum of money, and paid the funeral expenses. The 
administrator sued for the balance of the fund, without alleging that there were 
other creditors of the estate. Y/e/d, that he cannot recover, as the defendant is 
the equitable owner of the money. Koslowskiv. Newman, 105 N. W. Rep. 
295 (Neb.). 

A man may validly bind himself or his estate to dispose of his property in 
a particular way. Sutton v. Hayden, 62 Mo. 101. The contract will be spe- 
cifically performed after the death of the promisor if the property is realty. 
Emery v. Darling, 520 Oh. St. 160. If there are both realty and personalty, 
specific performance is granted as to both. Schutt v. Missionary Society, 41 
N. J. Eq. 115. Equity assumes jurisdiction because realty is involved, and 
the whole case is then settled in one proceeding. But when the property is all 
personalty, as in the present case, no more reason for specific performance exists 
than in any other contract for the delivery of personalty. There is an ade- 
quate oe a suit at law, the measure of damages being the value of the 
property. ellington v. Apthorp, 145 Mass. 69. The statement in the case 
that the defendant was the equitable owner with a right to specific performance 
is not supported by authority. The citations by the court are either dicta or 
cases involving both realty and personalty. The decision may be explained, 
however, on the ground of avoiding circuity of action. Although the adminis- 
trator had a right to recover the money, it was useless to permit him to exercise 
it, as the defendant had a legal claim against the estate for the full value of the 
property, and there were no other creditors to be paid from the fund. 


TAXATION — PARTICULAR FORMS OF TAXATION — THE NEW YORK STOCK 
TRANSFER TAX. —A New York statute imposed “on all sales, or agreements 
to sell, or memoranda of sales or deliveries or transfer of shares or certificates 
of stock in any domestic or foreign . . . corporation . . . on each one hundred 
dollars of face value or fraction thereof,” a tax of two cents. AHe/d, that the 
tax is constitutional. People ex rel. Hatch v. Reardon, 34 N.Y. L. J. 1457 
(N. Y., Sup. Ct., Jan. 1906). See NOTEs, p. 460. 
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TORTS — NEGLIGENCE — LIABILITY OF TELEGRAPH COMPANY IN ToRT TO 
ADDRESSEE. — The defendant having delivered to the plaintiff a telegram incor- 
rectly transmitted, the latter brings this action of tort to recover for the loss 
occasioned thereby. The defendant insisted that it owed the plaintiff no duty; 
that it had been guilty of no negligence; and that by the terms under which 
the message had been received from the sender, of which the plaintiff had notice, 
it had restricted its liability. Ae/d, that a duty to take reasonable care to 
transmit messages correctly is imposed on the defendant company by law; 
that proof that the message was incorrectly transmitted raises a presumption of 
negligence on the part of the defendant which throws on it the burden of prov- 
ing its own due care and that the defendant cannot limit its liability to the 
addressee in the manner claimed. First National Bank v. Western Union 
Tel. Co., 34 N. Y. L. J. 1475 (N. Y., Municipal Court, Jan., 1906). 

England allows the addressee no action for mere negligence. Playford v. 
United Kingdom, etc., Tel. Co. L. R. 4 Q. B. 706. ¥ the weight of American 
authority, a telegraph company, having accepted a dispatch, owes to the ad- 
dressee a duty to take reasonable care to iransmit it correctly, and is liable to 
him in tort for damages sustained through a breach thereof. Western Union 
Tel. Co. v. Dubois, 128 Ill. 248. It seems also that proof that the dispatch was 
incorrectly transmitted raises a presumption that the company has been negli- 
gent, and throws upon it the burden of proving its own due care. Reed v. West- 
ern Union Tel. Co., 135 Mo. 661; contra, Ellis v. American Tel. Co., 13 Allen 
(Mass.) 226. As to the measure of damages there is great confusion. Some 
authorities hold that since the duty to the addressee arises by reason of the con- 
tract, the conditions of that duty are defined by the contract, at least where the 
addressee had notice of the limitations. See Al/is v. American Tel. Co., 
supra. But the better view seems to be that a liability in tort imposed by 
law cannot be restricted by mere notice of an agreement to which the addressee 
is nota party. Mew York, etc., Tel. Co. v. Dryburg, 35 Pa. St. 298. 


TORTS — NUISANCE — PRINTING MACHINERY IN DISTRICT DEVOTED TO 
PRINTING TRADE. — The plaintiff resided in a district almost entirely devoted 
to the printing trade. No appreciable disturbance, however, had been caused to 
the plaintiff at night. The defendant erected in a house adjoining the plaintiff's 
an improved modern printing machine which was run at night when necessary, 
and the noise from which caused considerable disturbance to the plaintiff 
Held, that the injunction granted by the court below on the ground that the 
defendant is maintaining a nuisance will not be set aside. Rushmer v. Polsue 
ad Alfieri, [1906] 1 Ch. 234. 

Every landowner has a legal right to have the air above his land free from 
such atmospheric vibrations, caused by an improper use of adjacent land, as 
produce in ordinary persons material bodily discomfort. The determination of 
what constitutes a reasonable and proper use of one’s land depends on a weigh- 
ing of the conflicting rights of a landowner to the undisturbed enjoyment of his 
property, of the neighbor to carry on suitable and useful occupations, and of 
the public to have industrial development unhampered by positive law. The 
English courts seem inclined to over-emphasize the first of these rights in com- 
parison with the other two. See Bamford v. Turniey, 3 B. & S. 62; but rh 
Christie v. Davey, [1893] 1 Ch. 316. The question to be answered on the 
particular facts of each case is this: is the disturbance to the plaintiff’s person 
or property such as he ought to acquiesce in as one of the unavoidable incon- 
veniences of living in society? Obviously, then, a useful occupation which 
would constitute a nuisance in a residential district might not be unlawful in 
another locality largely devoted to that occupation. Cf. Gilbert v. Showerman, 
2 Mich. N. P. 158; Robinson v. Baugh, 31 Mich. 290. In the present case 
the lower court seemed to recognize this distinction in the rules of law; and 
while the upper court refused to set aside the injunction granted below, it ex- 
pressed the opinion that it would have decided differently on the facts. 


Usury — NATURE AND VALIpDITy oF Usurious CONTRACT — WHETHER 
CONTRACT UNENFORCEABLE FOR Usury IS CURED BY ESTOPPEL.— A gave 
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B, his client to whom jhe was indebted, his promissory note at full legal inter- 
est, together with usurious security, and assured B that the transaction was all 
right. In an action on the note, brought by an assignee of B with notice of the 
usury, A set up the defense of usury. He/d, that the plaintiff can recover on 
the note, as the representation by A to B, though as to a question of law, oper- 
ates like a representation of fact where there is a confidential relation between 
the parties, and A is therefore estopped to assert his defense. Hungerford Co. 
v. Brigham, 95 N. Y. Supp. 867.. See NOTES, p. 454. 


WATERS AND WATERCOURSES — APPROPRIATION — EXTENT OF RIGHT FOR 
PURPOSE OF IRRIGATION. — An owner of lands in Nevada contiguous to a 
non-navigable stream sought to restrain an upper riparian owner of lands in 
California from diverting the water for irrigation. The court assumed that the 
land through which the stream flowed belonged originally to the federal govern- 
ment, and that before the defendant’s predecessor in title had settled, the 
plaintiff's predecessor had appropriated for irrigation a quantity of water equal 
to the entire flow during the dry season. He/d, that the defendants may be 
enjoined only from diverting the water for more than five of every ten days 
during the 
N. D., Cal.). 

One who has by priority of possession acquired rights under the law of a 
state to the water of a stream flowing through public lands, is protected in 
them as against subsequent grantees of the federal government, even though 
the lands later granted lie in a different state. U. S. Rev. Stat. §§ 2339, 
2340; Howell v. Johnson, 89 Fed. Rep. 556. Hence the principal case raises 
no question in the conflict of laws. ‘The plaintiff as against the defendant is 
entitled to such rights as have accrued under the law of Nevada. By this law 
an owner by prior appropriation gains a paramount right to the quantity of 
water which he has appropriated to a beneficial use. See Reno Smelting, etc., 
Works v. Stevenson, 20 Nev. 269; Bliss v. Grayson, 24 Nev. 422, 456. The 
California decisions adopt the common law rule of reasonable user, that a 
riparian owner can at any time take for irrigation only his proportionate share 
determined by the number of other riparian owners applying the water to an 
equally beneficial use. See Lux v. Haggin, 69 Cal. 255, 311, 397; Union 
Mill, etc.. Co. v. Dangberg, 81 Fed. Rep. 73,93. The present decision holds 
that the rights under the laws of the two states are identical and enforces the 
California rule.. Such an interpretation of the Nevada law is questionable, and 
finds explanation only in the desire to curtail the doctrine of appropriation so 
as to permit irrigation of the largest possible area. 


WILLs — CONSTRUCTION — RESTRAINTS ON ALIENATION IN DEVISES TO 
MARRIED WoMEN. — Land was devised to the plaintiff, a married woman, for 
her separate use, with the provision that if she should sell the land the proceeds 
must be invested in other real estate and the purchaser must see to such rein- 
vestment, and until then title should not pass, nor should anything bar or 
estop the plaintiff from recovering or retaining the land devised. The plain- 
tiff conveyed the land to the defendant, but there was no reinvestment of the 
proceeds in real estate. He/d, that no title passed, and the plaintiff may recover 
the land. Bell v. Bair, 89 S. W. Rep. 732 (Ky.). 

Apart from the provision under discussion, the words of this devise appear, 
through legal construction and the operation of state statutes, to give the plain- 
tiff the fee as a separate estate. See 4 Micu. L. Rev. 292 (but cf Ball v. 
Hancock's Adm’r, 82 Ky. 107, as to whether the fee here is base). The present 
question, however, would seem to be the same in legal effect, were there a life 
estate. While restraints on the alienation of estates in fee, for life, or probably 
for years are generally void, there is a well-recognized exception in the case of 
the separate estates of married women. See GRAY, RESTRAINTS ON ALIENA- 
TION, 2d ed., §§ 140-142, 125-126, 269-278 a. The alienation of such estates 
may be absolutely restrained, unless possibly a married woman cannot be pre- 
vented from transferring a fee, subject to her right to receive the income during 
her life. See GRAY, RESTRAINTS ON ALIENATION, 2d ed., § 126. Even this 
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concession would not prevent a conveyance, purporting to transfer uncondition- 
ally the whole fee, from being void. If, then, the settlor may prevent absolutely 
a purchaser of such estate from obtaining title, it seems to follow that he may 
impose a condition precedent to alienation, the happening of which is necessary 
before the purchaser obtains title. The Kentucky court here follows a previous 
decision on the same will to this effect. Cf Bell v. Mitchell, 17 Ky. Law Rep. 
1334- 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


SPECIFIC PERFORMANCE OF NEGATIVE AGREEMENTS IN AFFIRMATIVE 
ConTRACTS. — An attempt in a recent article to define more narrowly the limits 
of equity’s jurisdiction in the enforcement of negative clauses in affirmative 
agreements involves the elimination of the doctrine for which the leading case 
of Lumley v. Wagner (1 De G., M. & G. 604) stands. Specific Performance by 
Injunction, by Clarence D. Ashley, 6 Columbia L. Rev. 82 (Feb., 1906). The 
position is taken that if equity cannot directly bring about a complete perform- 
ance of the contract, it should never intervene to compel part performance only. 
In the view of the writer, this rule would not prevent an injunction issuing in 
cases of contracts of w*ich the negative part alone remained to be performed ; 
of contracts of which the affirmative part, though executory, was capable of 
enforcement; or of contracts in which the affirmative agreement, though execu- 
tory and unenforceable, was on the way to fulfilment. It would, however, pre- 
vent relief on the negative side whenever an affirmative, unenforceable contract 
was also broken. It is contended that the earlier cases support this distinction, 
and that Lord St. Leonards in Lumley v. Wagner misunderstood them; but the 
present interpretation of these authorities is too strained to be conclusive. On 
principle, two arguments are developed in support of the proposition presented. 
It is said, in the first place, that equity in enforcing a negative agreement which 
is connected with an unperformed, unenforceable affirmative clause, is attempt- 
ing to do indirectly what it has denied its power to do directly. Undoubtedly one 
effect is a moral suasion of the defendant to perform the rest of his contract; but, 
for instance, where he has covenanted not to serve any one other than the plaintiff, 
he has his choice also of remaining idle or of going into some other occupation. 
Nor is the possible indirect result that for which the injunction is sought; rather 
is it the prevention of affirmative harm to the plaintiff, which the employment by 
a rival of the plaintiff's great prima donna, for example, would effect, irrespective 
of the breach of the affirmative agreement. In the second place, Dean Ashiey 
claims that injustice is likely to flow from granting part performance when 
the obligation as a whole is unenforceable. To clinch his point, the writer cites 
Montague v. Flockton (L. R. 16 Eq. 189), in which a manager was allowed an 
injunction, although he had already incapacitated himself from performing by 
filling the defendant’s place. Under the special circumstances the plaintiff had 
no equity, and the case is wrong in any view. But if there are situations where 
equity can aid without doing injustice, why should it not do so? : 

In England the trend is probably in the direction of Dean Ashley’s propos: 
tion. See Metropolitan, etc., Co. v. Ginder, [1g01] 2 Ch. 799, 805. In the 
United States, however, the tendency is to give partial relief, when complete 
enforcement is impossible, on the general equitable principles relating to the 
specific performance of other contracts. Even in the absence of express negative 
clauses, it is recognized that every contract contains an implied agreement to do 
nothing inconsistent with its completion, and when the breach of this implied 
restriction causes positive harm other than that resulting from the breach of the 
affirmative part alone, the usual test as to the inadequacy of the legal remedy 
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is applied. See Carter v. Ferguson, 58 Hun (N. Y.) 569; Duff v. Russell, 60 
N. Y. Super. Ct. 80; affirmed 133 N. Y. 678. Arguing for the moment from 
Lumley v. Wagner as a basis, Dean Ashley advances the novel proposition that 
under the theory of that case no difference should be made between a great and 
an obscure actor, on the ground that men differ as much as land. The truth of 
this statement may well be doubted; from a practical standpoint a manager 
rarely attaches importance to the individuality of his “supers.” But granting 
that the argument might apply were the question of enforcing a contract for per- 
sonal service open, it is of no weight in the case of a negative agreement: for 
the damages are manifestly adequate, because nominal, unless the actor is of 
sufficient ability to attract patrons to his new manager to the affirmative harm 
of the plaintiff. 

Of course, negative as ‘well as affirmative contracts will not be enforced, 
even after a frima facie case has been made, if unfairness would result. But 
to argue that because of such possible unfairness an injunction should never 
issue in negative contracts is practically to argue that no specific performance 
of affirmative contracts should ever be granted. There is some force in the sug- 

estion that Lumley v. Wagner on its special facts exhibits a lack of mutuality, 
But this objection would be present only in a limited class of cases, and involves 
considerations independent of the general question as to enforcing negative 
agreements. To avoid the injustice apparent in Montague v. Flockton, the 
injunction should always be conditional on the plaintiff’s continuing willingness 
to perform his part of the contract. It is interesting to note that, as the writer 
includes within the class wherein he would permit enforcement of negative cove- 
nants cases where the affirmative cause is still executory, though unbroken, he - 
is obliged, in order to avoid the destruction of his distinction if later a breach 
should occur, to make the injunction conditional on the continuing performance 
of both parties. This gives the curious result that under the rule advocated 
the defendant could get out of performing his negative covenant by simply 
breaking his affirmative agreement also. 


MIXED QUESTIONS OF LAW AND FACT; THE FALSE PASSPORTS CASE. — 
A novel case, the importance of which has perhaps been overlooked, was 
decided by the King’s Bench last year. Rex v. Brailsford, [1905] 2 K. B. 730. 
The defendants, A and B, had by combination obtained from the English For- 
eign Office a passport, which, though ostensibly for B, was in fact intended for 
C’s use in Russia. An indictment was framed charging A and B with acts 
“tending to the public mischief.” The court, as matter of law, held correct a 
ruling by the trial judge that the acts tended to public mischief. The dangers 
of the decision are emphasized in arecent article. Zhe False Passports Case, 
by Herman Cohen, 22 L. Quar. Rev. 34 (Jan., 1906). It is urged that it is 
anomalous to withdraw from the jury an essential averment of the indictment, 
such as the lengthy argument shows this clause to be. A general verdict must 
of necessity always involve a question of law and fact; if the admitted facts 
are capable of two views, the jury must decide between them. An exception to 
the general rule existed formerly in libel cases, which afford an analogy to the 
present question. In such cases the judge used to say, “ Prove what the de- 
fendant said, and Ill tell you whether he is guilty of libel”; to-day Lord Alver- 
stone says, ‘“ Prove what the defendant did, and Ill tell you whether his acts 
constitute public mischief.” Fox’s Libel Act (1792), supposedly declaratory 
legislation, in giving a jury the power of bringing in a general verdict of guilty 
or not guilty upon the whole matter put in issue before them, made the pro- 
cedure in libel similar to that in other crimes. The jury are as capable of judg- 
ing whether certain acts tend to the public mischief as whether certain writing 
holds a man up to hatred, ridicule, or contempt. Though a judge in theory 
probably has the power to pass upon a new combination of circumstances, pro- 
vided in so doing he follows principles already established, yet to attempt now 


H 


478 HARVARD LAW REVIEW. 


to exercise this power “would place the bench in an invidious position.” The 
Lord Chief Justice is in effect creating a new indictable offense; this may well 
be regarded as a grave political danger. Finally, it is questioned whether the 
acts done did tend to public mischief in England. If the fraud became general, 
international complications might ensue; but the remedy should be by statute. 
Perhaps the inquiry whether the acts done did tend to public mischief may 
be divided into four steps: (1) What acts were done, as a simple question of 
fact; (2) How great was the tendency towards public mischief; (3) How great 
a tendency is necessary to make the acts criminal within the law; (4) Is the 
tendency to public mischief found in the actual case as great as that necessar 
to make the acts criminal. Cf Mixed Questions of Law and Fact, by Frederic 
Green, 15 HARV. L. Rev. 271, 274. The first two questions are clearly of fact, 
while the third is a rule of law. The intense struggle over the jury’s right to 
bring in a general verdict in libel cases is evidence of the practical importance 
of the question, who shall apply the law to the fact. As in the case of notice 
of dishonor of a bill of exchange, such acts as those under discussion become 
from time to time the subject of more specific legal rule or definition. Mr. 
Cohen seems right in his contention that if the decision of the Lord Chief 
Justice is correct, the latter is in fact, by way of judicial legislation, adding a 
new crime to the criminal calendar,—that of obtaining a passport intending 
it for the fraudulent use of another. The right of the judge so to do is unques- 
tioned. 3 STEPHEN, Hist. Cr. LAW 352; MARKBY, ELEMENTS, LAW, Sth ed., 
§ 30; cf. 2 AUSTIN, JURISPRUDENCE 668. But the law created by such action 
must always be open to the specific objections of concreteness, incoherency, 
lack of comprehensiveness, and of its being ex post facto with regard to the 
case where it is first applied. 2 AUSTIN, JURISPRUDENCE 671; 2 STEPHEN, 
Hist. Cr. Law 359. 


INTERNATIONAL LAW AS PART OF THE MUNICIPAL LAw. — Public in- 


ternational law, as distinguished from municipal law, is the body of rules which 


control the conduct of independent states in their relations to each other. It 
is a disputed question whether international law, as thus defined, can properly 
be called law, if Austin’s statement be accepted that law is a command 
imposed by a sovereign and enforced by a physical sanction. See 18 Harv. 
L. REv. 476. Whatever view may be taken as to the nature of international 
law when it is applied to disputes between independent states, there is no 
question but that its rules are law in the strictest sense in the courts of both 
England and the United States in cases in which private litigants are interested. 
It has long been held in such cases that the principles of international law are 
a part of the common law, recognized and applied whenever necessary to work 
out the rights of private parties. A creditor’s attachment against the ambas- 
sador of a foreign power is invalid at common law, because international law 
gives diplomatic representatives immunity from such proceedings. TZ7riguet v. 
Bath, 3 Burr. 1478. It is a crime at common law fora subject to violate the 
duty of neutrality imposed on his sovereign by the rules of international law. 
Gideon Henfield’s Case, Whart. St. Tr. 49. These cases and others illustrat- 
ing the same principle are cited by Mr. J. Westlake in a recent article. /s 
Law a Part of the Law of England ?, 22 L. Quar. Rev. 14 
an., I 
On. Weetlake points out that an exception to the general rule that courts 
administering municipal law will, in proper instances, apply the rules of inter- 
national law, has been established in England within a year. See West Rand 
Central Gold Mining Co. v. Rex, [1905] 2 K. B. 391. In that case relief was 
denied to the plaintiff, a British subject, who alleged, through a petition of 
right, that an obligation rested upon the English Crown, as successor to the 
South African Republic, to pay him for gold commandeered by that republic 
before it was annexed to England. It seemed to be admitted that international 
law would have put England under a duty to repay the gold if it had belonged 
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to an alien, and the court based its decision on the ground that annexation was 
an act of state and the judiciary had no authority to question the validity of 
such acts. Mr. Westlake admits the correctness of the constitutional principle 
that in England executive acts are not subject to review by the courts, but he 
points out that the court would not have been —s the validity of the act 
of state by granting the petition. The court should have recognized the 
validity of the annexation, but should have then proceeded to decide what 
consequences followed the act. By holding that the new government became 
successor to the obligations of the old, the court would not have encroached 
upon the prerogatives of the Crown, as the state department had made no 
pronouncement on. the subject. The writer traces the growth of the doctrine 
which resulted in the decision under discussion, and his investigations show 
that the court made an unfortunate application of a dictum in an earlier English 
case. The English law, as it now stands, seems to be in opposition to that 
of this country. The United States Supreme Court has no authority to 
interfere with executive acts as long as they are constitutional, vet it does not 
hesitate to assume jurisdiction over cases involving the consequences of those 
acts, and to apply the rules of international law, even though the United States 
is one of the parties whose rights are involved. See United States v. 
Percheman, 7 Pet. (U. S.) 51. 


THE LAw RELATING TO “TIED Houses.” — An English writer in a recent 
article raises the question whether an agreement by the owner of a public house 
to purchase all beer sold therein from a particular brewer is binding upon a 
grantee of the premises who takes with notice of this agreement. Zhe Law 
Relating to “ Tied Houses,” 50 Sol. J. 152 (Jan. 6, 1906). In the leading case 
upon the general topic, Tulk v. Moxhay (2 Ph. 774), a covenant by a grantee 
not to build upon land conveyed, made for the benefit of adjoining property, 
was held to bind a subsequent purchaser with notice. The writer sets forth 
two possible theories as to the doctrine of this case: —(1) that it depends on 
contract and is a burden on the conscience of the assignee; and (2) that it 
creates an equitable burden on the land analogous to a negative easement. A 
deliberate choice is made in favor of the latter of these views, as being the one 
adopted by the later English authorities. See London & South-Western Rail- 
way Co. v. Gomm, 20 Ch. Div. 562, 583; Formby v. Barker, [1903] 2 Ch. 539, 
552. Particular emphasis is laid upon the analogy of the negative easement, 
which is regarded as perfectly applicable, with the one exception that a restric- 
tive covenant will not follow the land in equity in the absence of notice to the 
purchaser, whereas a negative easement is binding irrespective of notice. Ex- 
cept, therefore, where a restrictive covenant as to the use of land would run 
with the land at law, the contention is that no equitable burden is imposed upon 
a purchaser with notice where the relation of dominant and servient tenements 
did not subsist as the basis of the original restrictive agreement. Since an 
agreement by the owner of a public house to buy beer from a particular brewer 
is for the benefit of an individual or his business, and not for the benefit of a 
dominant estate, the conclusion is reached that no burden follows the premises 
into the hands of a purchaser with notice. The writer confesses the existence 
of substantial authority to the contrary, but submits that the strong dicta of 
later decisions point to an overthrow of these earlier cases. Cf John Brothers 
v. Holmes, [1900] 1 Ch. 188; Moakes v. Rice, [1902] A. C. 32, 35, 36. 

Doubt is cast upon the conclusion here reached by the weakness of the prem- 
ise, for issue must be taken with the contention that an equitable burden arises 
only where the analogy of common law easements applies. The doctrine seems 
to be based rather on the broad equitable principle that where an agreement 
is made touching property which equity will specifically enforce, an equity is 
attached to that property which follows it into the hands of a purchaser with 
notice. For a discussion of the principles involved, see 5 HARV. L. REV. 274; 
17 Harv. L. REv. 174, 415. 
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ACCEPTANCE OF AN OFFER BY Post. /Priyanath Sen. Approving the discussion in 
17 Harv. L. REv. 342, and containing an excellent treatment of the topic. 3 
Calcutta L. J. 1 n. 

ARE A KNOWLEDGE OF AN OFFER AND INTENT TO ACCEPT ESSENTIAL TO THE 
RECOVERY OF A REWARD OFFERED? Hugh Evander Willis. Maintaining that 
a knowledge of the offer and intent to accept are essential to recover a reward, 
since the right arises out of a contractual relation. 62 Cent. L. J. 105. 

BAR IN FRANCE, THE. Part 1. Edward S. Cox-Sinciair. A brief history of the 
French Bar. 31 L. Mag. & Rev. 171. 

BREACH IN THE DOCTRINE OF RENVOI, A. Oliver E. Bodington. Discussing a 
French case of 21st Dec., 1905, which, following an English Chancery case of 190% 
has overruled the rule of renvoi regarding succession to personalty. 120 Law T. 


Cuancks - THE LAW OF HUSBAND AND WIFE. Alfred Fellows. 22 L. Quar. 
Rev. 64. 

Fase Passports CASE, THE. Herman Cohen. 22 L. Quar. Rev. 34. See supra. 

ForTY PROPOSITIONS IN THE Law OF NEuTRALITY. 7Z. Baty. 31 L. Mag. & 
Rev. 160. 

ELEVENTH AMENDMENT TO THE CONSTITUTION, THE. George C. Lay. Disapprov- 
ing on historical grounds the position of the Supreme Court of the United States 
in interpreting the Eleventh Amendment to the Constitution. 6 (The) Brief 1. 
Cf. 17 Harv. L. REV. 483. 

EXAMINATIONS BEFORE TRIAL TO FRAME PLEADINGS. I. Raymond D. Thurber. 
4 Bench & Bar 11. 

GROWTH OF HaGuE IDEALS, THE. Hannis Taylor. Favoring the approval of the 
arbitration treaties in the form not requiring each agreement for arbitration to be 
submitted to the Senate. 4o Am. L. Rev. 1. Cf 19 Harv. L. REV. 69. 

INJUNCTIONS AGAINST STRIKES. James Wallace Bryan. Analyzing the instances 
where the officers of a labor union will be enjoined from ordering a strike. 40 
Am. L. Rev. 42. 

Is INTERNATIONAL LAw A PART OF THE LAW OF ENGLAND? J. Westlake. 22 
L. Quar. Rev. 14. See supra. 

Law OF BANK CHECKS, A PRACTICAL SERIES ON THE. IV., NEGOTIATION. Anon. 
23 Bank. L. J. 95. 

Law RELATING To “ T1ED Houses, THE.” Axon. Pm Sol. J. 152. See supra. 

MUNICIPAL BENEFIT AND PENSION FuNDs. Glenda Burke Slaymaker. An elaborate 
digest of cases bearing upon the constitutionality and effect of statutes requiring 
municipalities to pension employees. 62 Cent. L. J. 85. 

MUNICIPAL ORDINANCES AND CONTRACTS FOR THE REMOVAL AND DISPOSITION 
OF GARBAGE, EYc., involving their Reasonableness, Restraint of Trade and 
Monopoly, and Interference with Property and Personal Rights. Zugene MM. 
McQuillin. Extensive collection of authorities. 62 Cent. L. J. 64. 

Nores ON MAINE’s “ANCIENT Law.” Frederick Pollock. 22 L. Quar. Rev. 73. 

ORIGIN OF ENGLISH LAND TENURES. Frederick C. Bryan. Tracing English tenures 
to a Roman law origin, and rejecting the view that English tenures sprang from 
German institutions or were developed on German principles. 40 Am. L. Rev. 9. 

PoWER OF CONGRESS TO REGULATE CORPORATIONS. Chauncy J. Hamlin. 6 (The) 
Brief 14. 

PROVINCE OF THE JUDGE AND OF THE Jury, THE. II. G. Glover Alexander. Deal- 
— ae ancient trials, those of Throckmorton and of Lillburn. 31 L. Mag. 

ev. 184. 
' SHOULD THE GRAND JuRY SYSTEM BE ABOLISHED? George Lawyer. Nine-page 
argument against grand jury system, partly historical and arguing that cessante 
ratione legis cessat et ipsa lex. 15 Yale Il. if 178. 

SPECIFIC PERFORMANCE BY INJUNCTION. Clarence D. Ashley. 6 Columbia L. Rev. 
82. See supra. 

THEORY AND DocTRINE OF Tort. Melville M. Bigelow. 18 Green Bag 64. 

WRITTEN AND UNWRITTEN CONSTITUTIONS IN THE UNITED STATES. LZmlin 
McClain. 6 Columbia L. Rev. 69. 
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Il. BOOK REVIEWS. 


PomEroy’s EQUITY JURISPRUDENCE. In four volumes. By John Norton 
Pomeroy. Third Edition, annotated and much enlarged, and supplemented 
by a Treatise on Equitable Remedies, in two volumes, by John Norton 
Pomeroy, Jr. San Francisco: Bancroft-Whitney Company. 1905. pp. lviii, 
1-859; xii, 861-1806; xv, 1807-2626; vii, 2627-3525. 8vo. 

A TREATISE ON EQUITABLE REMEDIES. In two volumes. By John Norton 
Pomeroy, Jr. San Francisco: Bancroft-Whitney Company. 1905, 1906. 
Pp. X, I-932; xxvi, 950-1875. Svo. 

The first edition of this standard treatise was issued in 1881, in three volumes, 
and the second edition in 1892, after the death of the author, in the same num- 
ber of volumes. The present-edition appears in four volumes, accompanied by 
a new work on Equitable Remedies, by John Norton Pomeroy, Jr., in two 
additional volumes. ‘ 

It is difficult to overestimate the importance of this work, or the effect that 
it has had upon the development of equity jurisprudence in this country. At 
the time of its appearance in 1881, few of the states had any large or consistent 
body of equity precedents in their reported cases. The author in his preface 
shows the danger, in the states adopting the code system, of the gradual loss of 
equitable doctrines because of the abandonment of the distinction between 
legal and equitable remedies, upon which so many of the equitable doctrines 
rest. The nger was hardly less in common law states, like Massachusetts, 
because an understanding o equity depends more upon the acquiring of the 
equitable point of view than upon the learning of any number of rules; and it 
was long after the belated grant of full equity jurisdiction to the courts that 
Massachusetts judges and lawyers learned to divest themselves of their com- 
mon law ideas, and to look at equity questions from the equity standpoint. See 
5 L. Quar. Rev. (1889) 370. The hopes of the author have undoubtedly been 
realized, and his clear and accurate statements of the principles of equity have 
been of the greatest service in preventing the degeneration of equity and the 
confusion of legal and equitable ideas in this country. The work has been 
cited and relied on by the courts in innumerable cases, and is certainly the 
greatest work on the subject ever produced. 

Pomeroy’s Equity Jurisprudence has a deserved reputation for accuracy and 
clearness in its statement of theory, and there is very little room for adverse 
criticism in that respect. The present writer ventures to suggest, however, 
that the learned pir was not successful in analyzing certain equitable doc- 
trines and in making clear their true ee are 

The most conspicuous example of this is found in the chapter on equitable 
liens (§§ 1233-1267). In the class of equitable liens, so called, created by 
an agreement that property shall stand as security for a debt, the jurisdic- 
tion of equity is founded upon specific performance, which 7 enforces 
because of the plain inadequacy of any legal remedy. Equity will order a sale 
of the property to satisfy the debt, as the only effectual means of enforcing the 
agreement that the property shall stand as security. This right of specific per- 
formance is, upon ordinary equity doctrines, enforceable against all subsequent 
owners of the property, other than innocent purchasers for value. The only 
difference between the right of specific performance in these cases, and the 
right in the case of a contract for the sale of lands, is the difference resultin 
from the purpose of the contract to be enforced. In the other cases treate 
under the head of “equitable liens,” the basis of the jurisdiction is either 
specific performance or some other established equitable right; and the effect 
of such equitable right against subsequent owners of the property is simply an 
illustration of the general rule of equity. It is submitted that the foregoing is 
the full explanation of the theory, and that the reliance of the learned author 
upon the maxim “Equity regards as done that which ought to be done” 
iS 1235) is as unnecessary as his derivation of equitable liens from the 

typotheca of the Roman law (§ 1233, note 3) is incorrect. 
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In other words, what is called by the misleading term “ equitable lien” is 
really a compound of some equitable right, usually of specific performance, to 
have a claim paid out of property, plus the general equity doctrine as to the 
enforcement of — against volunteers or persons taking with notice. 
The basic equitable right should be treated under the appropriate topic, and 
the effect upon subsequent owners of the property should be treated under the 
general topic of notice or the rights of purchasers. To devote a chapter to 
“ equitable liens,” without an adequate analysis of the theory, leads the student 
to believe that the cases discussed in that chapter rest upon some special and 
even mysterious foundation, instead of being merely instances of the applica- 
tion of elementary rules. That the danger just pointed out is a real one, may 
be seen by a reference to the opinion in Hazen v. Matthews (184 Mass. 388), 
where a learned and able court was led, in considering the similar doctrine 
commonly called “equitable easement,” to forget that the question was really 
one of specific performance, and to argue from the false analogy of legal ease- 
ments; a fact which the court has since admitted. See Bailey v. Agawam 
National Bank, 76 N. E. Rep. 449 (Mass., 1906). 

Perhaps the difficulty with these cases of so-called equitable liens has been 
partly caused by the narrow view taken by some English judges of the sco 
of specific performance. Lord Selborne, for example, limited the term to the 
enforcement of contracts for the execution of some further instrument, like a 


deed, which instrument is finally to define the rights of the parties. The. 


specific enforcement of duties arising from other contracts, he said, was not 
properly called specific performance. See Wolverhampton, etc., Railway Co. v. 
London, etc., Railway Co., L. R. 16 Eq. 433. See also Zazlby v. Official Re- 
ceiver, 13 App. Cas. §23. The result of a contract, not that legal security shall 
be given, but that certain property shall stand as security, must be explained, 
by a person adopting the view of Lord Selborne, upon some principle other 
than that of specific performance. The favorite explanation is to assume some 
unnamed and perhaps imperfect equitable duty to arise, then to apply the 
maxim “ Equity regards as done that which ought to be done,” and to say that 
the result is an equitable lien, which may be foreclosed, or, to put it more 
exactly, enforced, by a bill in equity. But it is submitted that this reasoning is 
artificial, and unnecessary for the explanation of the doctrine. 

These criticisms, however, are quite debatable, and are in one sense minor 
criticisms, since they do not necessarily involve any difference in the practical 
result of the doctrine. The text is so good, and the editing so well done, that 
the present writer would not be understood as trying to detract from the work 
7“ the credit to which it is so justly entitled. 

he editor has been, perhaps, too conscientious in separating the author’s 
notes from his own, and in making no material changes in the original text. 
That text was generally so sound and comprehensive in its statements that 
there has been little need of change ; but the existence of two sets of notes is 
by no means an unmixed blessing. Other things being equal, a new law book 
is better than an old one brought down to date. In a new book the text is 
written with the latest development of the law in mind, the notes bear the 
proper relation to the text, and the arrangement of the page is such as to pre- 
sent the prominent features of the subject at first sight. In an old book which 
has passed through many editions the original text is retained, unless it has 
become absolutely wrong; and in many cases the present state of the law can 
be found only by examining the cases accumulated in a mass of notes by suc- 
cessive editors. In Pomeroy’s Equity this has not become a great fault; but 
a revision and consolidation of the notes would, it is believed, have improved 
the book for use. Nowadays we use encyclopedias and pce digests to 
find the cases which we cite to the court as authorities, and the citation of text- 
books as authorities is rapidly becoming obsolete. A text-book must survive, 
if at all, by virtue of its strength of reasoning, power of analysis, and clearness 
of statement, and it is submitted that no text is too sacred to be altered so as 
to present, in the simplest and clearest way possible, the full product of the 
latest discussions and investigations. 
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The addition of the two volumes of “ Equitable Remedies,” by John Norton 
Pomeroy, Jr., appears to be a business mistake. These volumes restate and 
amplify the doctrines laid down in the fourth volume of the “ Equity Jurispru- 
dence.” The purchaser should not be compelled to buy the same thing twice. 
Either the two volumes of “ Equitable Remedies ” should have been published 
—, or the treatment of equitable remedies contained in the fourth 
volume of the “ Equity Jurisprudence” should have been omitted. 

Despite the criticisms that have been ventured, the work remains, what it has 
been for twenty-five years, one of the few masterpieces of our legal literature. 

H. T. L. 


CONDITIONAL AND FUTURE INTERESTS, AND ILLEGAL CONDITIONS AND RE- 

’ STRAINTS IN ILLINOIS. By Albert Martin Kales. Chicago: Callaghan and 

Company. 1905. pp. xliv, 753. 8vo. 

The appearance of numerous and exhaustive — and encyclopedias of 
_general law has during the past few years driven the ordinary text-book from 
‘its place as a compendium of law or collection of decisions. It is rare, indeed, 
that a text-book can, like Wigmore’s Evidence, compete on such lines with the 
encyclopedias. To this, perhaps, is due the fact that writers of text-books are 
turning more and more to highly specialized branches of the law and to micro- 
scopic analysis of legal principles and decisions. Kales’ Future Interests is a 
striking example of a book of this type. The author has treated the law of 
future interests in Illinois from the standpoint of one who is fully as much inter- 
ested in what the law should be as in the actual state of the law. 

The avowed purpose of Professor Kales has been to educate the bar of IIli- 
nois to proper appreciation of Professor Gray’s two works on the Rule against 
Perpetuities and Restraints on Alienation. Whether the book will have the 
hoped-for effect, to any great extent, may well be doubted. That it will be 
useful and used by the bar of Illinois seems, however, to be certain. The au- 
thor has taken all the law of Illinois on future interests and subjected it to an 
exhaustive analysis, examining all the important decisions in detail and discuss- 
ing many disputed or undecided questions of local law, the solution of which 
still lies with the Supreme Court of Illinois. As this is almost entirely new 
ground, and many of the questions discussed are of great importance, the dis- 
cussions are exceedingly useful, particularly that concerning the extent of the 
landlord’s right of entry on forfeiting a lease for breach of condition. See 
§§ 41-61. Another instance of valuable and interesting discussion appears in 
§§ 137-1 Fe taking up the validity of shifting interests by deed in Illinois. In 
point of fact, Preiser Kales’ book is full of meat to the practicing lawyer, who 
will find sage important questions skilfully briefed for use in argument. 

The law of real property, however, demands, more than any other branch of 
the law, settled rules and decisions. It is generally more important to the law- 
yer who must pass in his opinion upon real estate titles that there shall be no 
disturbing questions concerning the title than that the law shall be a harmo- 
nious whole or that all decisions shall be correct. Professor Kales does not, 
perhaps, give this consideration sufficient weight. Repeatedly he argues that 
certain seemingly well-settled doctrines should be overthrown. The doctrine of 
Gebhardt v. Reeves (75 Ill. 301) is acase in point. It is doubtful if any IIli- 
nois lawyer would hesitate to advise a client that on the vacation of an accurate 
statutory dedication, the fee reverts to the dedicator or his heirs. The Supreme 
Court has always assumed this to be the law. See Village of Hyde Park v. 
Borden, 94 Ul. 26. In fact, the great number of decisions in which the Su- 
preme Court has evaded the rule of Gebhardt v. Reeves all by implication 
admit that it is settled law. Under these circumstances it seems waste labor 
for Professor Kales to attack the doctrine, and although the argument is inter- 
esting enough from an academic standpoint, its usefulness may well be doubted. 
See §§ 4-I0. 

Another discussion which is also of a doubtful value is the attack on the case 
of Pollock v. Maison (41 Ill. 516). As a practical question, this case is good 
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law. Were it overruled and the mor e whose claim is barred allowed to 
maintain ejectment, as contended for by Professor Kales, there can be litthe 
doubt that the legislature would not long allow Section 11 of the Illinois 
Statute of Limitations to be thus nullified. 
Except, however, this possible leaning toward useless discussion of settled 
uestions, the book offers little room for adverse criticism. Occasionally incon- 
sistencies may be pointed out; for example, in § 2 A it is stated in the text that 
entry is necessary before action on breach of condition subsequent, while § 30 A, 
which is referred to in the note, lays down an exactly opposite rule. So, too, in 
certain instances distinctions are made which would be difficult to apply as 
practical working rules. Such are the distinctions taken in § 260 as to what is 
necessary to make a purchaser dominus of the property. As a whole, however, 
the book is thoughtful, scholarly, and accurate. As the ground which it covers is 
entirely new, it is remarkable that in general it should present so few points of 
attack. It has further the added advantage of notes which contain a full col- 
lection of all the Illinois decisions on the points involved. This alone would 
be sufficient to give it great practical value to every Illinois lawyer, while the 
analysis of the decisions in the text raise its usefulness far above that of even 
the most complete digest. R. M. 


A MANUAL RELATING TO SPECIAL VERDICTS AND SPECIAL FINDINGS BY 
Juries. By George B. Clementson. St. Paul, Minn.: West Publishing 
Co. 1905. pp. Ixi, 35. 8vo. 

“ At no period in its history has the petit jury been noted for modesty or diffi- 
dence, when not liable to be called to account”; and at this date, when the 
attaint —that ancient instrument for effectually concentrating the minds of the 
jurors upon the facts of the case rather than upon the respective conditions of 
the parties —is no more, the practicing lawyer, especially if he appear for de- 
fendants in damage suits, must welcome any manual that clearly defines his 
privileges with respect to the only means of controlling the sympathy or preju- 
dice of juries, namely, Special Interrogatories and the Special Verdict. 

Such a manual Mr. Clementson has produced. After a delightful historical 
introduction, founded in part upon the treatise by the late Professor Thayer, 
comes a discussion of Special Interrogatories. The cases in which they may 
be submitted, their preparation, form, and requisites, are intelligently set forth, 
followed by an exposition of the effect of the responses of the jury. The rights 
of the respective parties and the prerogatives of the court at the various stages 
of the trial are fully explained; and for almost no proposition is one required to 
accept the éfse dixzt of the author, the citation of authorities being commendably 
complete. The same plan is adopted in the treatment of Special Verdicts. 
A chapter on Special Verdicts in Criminal Cases completes the work. An ap- 
pendix with a summary of all the — statutes on the subject, a be index, 
and a table of cases cited, make the volume convenient for ready reference. 

Although the plan of the work is well conceived, the execution is somewhat 
faulty. For example, the different subdivisions overlap so that in many in- 
stances the same legal proposition is adduced and the same cases are cited under 
several different topics, with the result that one feels that the work might have 
been accomplished in shorter compass. The book professes to be only a man- 
nual, and the subject is not one which lends itself readily to philosophical treat- 
ment. It is perhaps for these reasons that the author has contented himself 
with presenting the law as it exists, in a treatise which he calls “a collection of 
fragments,” and refrained from advancing his own theories. The statutes and 
decisions, however, differ so materially in many important respects that some 
well-reasoned scheme for future legislation might opportunely have been sug- 
a Yet, though to the student these faults seem serious, to the practitioner 

ey are slight; and it is for the benefit of the latter that the manual is published. 

E. M. M. 
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THE PUBLICATIONS OF THE SELDEN SOcIETY. Volume XX. YEAR BOOKS 
oF EpwarpD II. Vol. III.: 3 Edward II. A.p. 1309-1310. Edited for 
the Selden Society by F. W. Maitland. London: Bernard Quaritch. 1905. 

XCV, 244. 

The Selden Society for the year 1905 sends us another volume of the Year 
Books ; and it is most gratifying to find that this trustworthy and authoritative 
edition is proceeding without interruption. The whole volume is filled with the 
cases of a single year, and even then the year is not completed. The cases are 
not very interesting in themselves. They involve almost without exception ob- 
scure points in the law of real estate, so long obsolete that no one but an anti- 

uarian can even understand the meaning of the points under discussion. But 

if we are not greatly edified by the discussions of the ancient men of law, we may 

turn to Professor Maitland’s introduction, and there find pleasant and profitable 

instruction. He has again placed legal scholarship under a debt to him for 

a clear, interesting, and absolutely convincing account of the manuscripts and 

their probable origin. Further investigation has confirmed his earlier belief 
that there is not a single original report of the decisions, but that the manu- 
scripts are simply collections, by various hands, of notes taken in court by the 
apprentices or the younger barristers. A most careful comparison of the same 
case in different manuscripts with the official roll makes this conclusion irre- 
sistible. The books therefore are not always correct, though we can often 
check them by the roll; and they must be used with some care by the legal 
historian. But, fof all that, they are of inestimable value, not only to the student 
of English law, but also to the historian of the English people. “Tf not all of 
the men who compiled these books were heaven-born jurists, they were not the 
less human on that account, and their notes and their queries, their mistakes 
and their perplexities, may teach us more of English law and English life than 
we could learn from polished treatises.” What, for instance, could be more en- 
lightening as to the real Edward I. than this anecdote which Chief Justice Bere- 
ford tells, and the lively youth whose manuscript is called Y repeats. Isabel 

Countess of Albemarle had been summoned to parliament to answer the king 

“touching what should be objected against her.” The king himself took his 

seat in parliament. Isabel’s lawyer then demurred to the writ as too general, 
and Sir Ralph Hengham sustained the objection. “Then arose the king, who 
was very wise, and said: ‘I have nothing to do with your disputations, but, 

God’s blood ! you shall give me a good writ before you arise hence.’” A touch 

like this is worth a volume of writs sur disseisin de quibus or sur disseisin in 

the Jer. J. H. B. 


ANCIENT Law. Its Connection with the Early History of Society and its Rela- 
tion to Modern Ideas. By Sir Henry Sumner Maine. With Introduc- 
tion and Notes by Sir Frederick Pollock. London: John Murray. 1906. 
pp- xxiv, 428. 8vo. 

Maine’s Ancient Law was originally published nearly half a century ago, im- 
mediately after Mill’s Essay on Liberty, immediately before Austin’s Province 
of Jurisprudence Determined, in the full tide of triumphant Benthamism. It 
speaks well for Maine’s essential qualities, for his scholarly acumen, his com- 
mon sense, and his power of expression, that within the last few months no less 
than three editions of his now classic work have been put on the market by 
London publishers. The one under review is extremely well printed and en- 
riched with notes by Maine’s successor in the chair of Comparative Jurispru- 
dence at Oxford, Sir Frederick Pollock; the only complaint one can make 
against the publishers is that the index is quite inadequate. 

No better editor could be found for Ancient Law than Sir Frederick Pollock, 
and there is little cause to find fault with the twenty substantial notes he has 
appended to Maine’s chapters. Several small points may, however, be noticed. 
The claim that Maine was the first to use Homer as a source of information on 
archaic legal procedure is not correct; more than a century earlier Vico covered 
this subject at some length. The same writer is left out of account when we 
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are told that “ Montesquieu was the first of the moderns to proclaim that a 
nation’s institutions are part of its history” (p. 174). In dealing with Edward 
I.’s Statute of Wales it would have been better to explain that the king’s object 
was an administrative adjustment rather than a question of title. Maine was 
undoubtedly mistaken in his exposition of Rousseau’s theory as to the state of 
nature: his editor might have done better to illustrate the point by quotations, 
the following being suggested: “The passage from a condition of nature to a 
civil condition has produced in man a very remarkable change, in substituting 
justice for instinct as his rule of conduct, and in lending to his actions morality 
which previously they lacked ” (Rousseau, Homme Civil). 

Both author and editor have much that is valuable to say on the benefit that 
the historian may derive from the study of law, and the lawyer from the study 
of history. R. M. J. 


PROCEEDINGS OF THE AMERICAN POLITICAL SCIENCE ASSOCIATION. Held 
at Chicago, IIl., December 28 to 30, 1904. Lancaster, Pa.: Wickersham 
Press. 1905. pp. 249. 8vo. 

The work of this newly organized association at its first annual meeting was 
divided among standing committees, each of which was entrusted with consid- 
eration of one of the following topics: Comparative Legislation ; Comparative 
Jurisprudence ; International Law and Diplomacy; Administration; Constitu- 
tional Law; Politics and Political Theory. The volume of reports contains an 
unusually large number of valuable essays and discussions concerning public 
questions of present-day interest. Among the papers dealing more specially 
with legal problems may be mentioned: The Relation of the Executive to the 
Legislative Power, by James T. Young; The Beginnings of War, by Theodore 
S. Woolsey; Unneutral Service, by G. G. Wilson; Cantbend of War, by 
Henry Pratt Judson; Government Interference with Industrial Combinations, 
by E. B. Whitney; The Regulation of Railway Rates, by Martin A. Knapp; 
Tendencies in the Law of Taxation of Railways, by H. C. Adams. 


CRIMINAL REsponsiBiLity. By Charles Mercier. Oxford: At the Clarendon 
Press. 1905. pp. 232. 8vo. 

This is a little essay by an earnest and intelligent physician on an extremely 
difficult and intricate portion of the criminal law. The author does not make 
the mistake, almost universal among physicians who enter this field, of con- 
founding insanity and irresponsibility ; he seeks for responsibility where it 
belongs, in blameworthiness rather than in normal health. But his ignorance 
of law leads him to the most astonishing generalizations. For instance, he 
judges “ wrong” by “the magnitude of the benefit gained by the actor in pro- 
portion to the harm suffered by the victim; the greater this proportion, the less 
the wrong” (page 72). Responsibility, on the other hand, depends upon the 
selfishness of the motive. “He must desire a to obtain his own gratifi- 
cation by means of the act” (page 155). “If the things stolen are given away, 
as they sometimes are, to strangers or tramps, and if we cannot find a motive of 
causing = or injury to the person robbed, we conclude that, for an injurious 
act which displays no motive of self-gratification, no responsibility is incurred ” 
(page 156). <A test of responsibility which would leave Robin Hood and the 

hicago Anarchists rn poy while it would hold accountable the man who 
selfishly defends himself or his property, is a test which is obviously of nouse to 
lawyers, however interesting the controversy into which it may lead “alienists.” 
Mr. Mercier provides in a way for self-defense by treating it as a case of 
provocation, but defense of property appears to be beneath his notice. 
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